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FEDERALLY PREEMPTED ISSUES

As described in greater detail in the cover letter accompanying these comments, the DEIR
addresses several areas and introduces multiple mitigation measures that are within the sole
jurisdiction of the United States, acting through the Nuclear Regulatory Commission. In order to
comply with federal law and avoid confusion in the Final EIR, the document should clearly state
that any mitigation measures related to these preempted areas are legally infeasible and
unenforceable. This attachment provides a summary of specific portions of the DEIR that
improperly address preempted matters.

PG-247

EXECUTIVE SUMMARY

1. Section 5, Page ES-58, Table ES-6, Summary of Impacts and Mitigation for the
Proposed Project

Mitigation measures S-2 through S-6 address issues that are pre-empted from state and local
review, and should be eliminated from this document. If the measures remain in the Final EIR,
the document should make absolutely clear that these measures are unenforceable and legally
infeasible under CEQA.

PG-248

The subject of this sentence is pre-empted from state and local review, and should not be a part
of this analysis, nor set forth as a basis for selecting an environmentally superior alternative.
This sentence should be removed.

PROJECT DESCRIPTION

PG-249
10. Page B-40, 1st, 2nd and 4th bullet points (under Original Steam Generator
Removal, Transport and Storage)

These items are pre-empted from state and local agency review, falling under the exclusive
jurisdiction of the NRC.

11. Page B-41, 2nd, 3rd, Sth, 6th, 8th, 9th, 10th and 15th bullet items

These items are pre-empted from state and local agency review, falling under the exclusive
jurisdiction of the NRC.

GEOLOGY, SOILS AND PALEONTOLOGY PG-250

2. Section 4.2.4, Page ES-51, First sentence . |

-1-
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1. Mitigation Measure G-3a, Revision of Long Term Seismic Plan, Is Preempted

The DEIR makes clear at the outset that the CPUC has no jurisdiction to regulate “[s]eismic PG-250
safety of DCPP in its current design and certain permanent project components (e.g., the OSG

Storage Facility).” DEIR at ES-24. Nonetheless, Impact G-3 purports to assess the seismic

issues associated with the construction of the OSGSF, and Mitigation Measure G-3a requires

than an NRC-required seismic program be “refined to incorporate new earthquake data.” In this

way, under the umbrella of a CEQA impact analysis and associated mitigation, the DEIR

attempts to require PG&E to modify an NRC seismic requirement or proceed with the Project in

the absence of required mitigation.

The OSGSF will be designed using the provisions of 10 C.F.R. § 50.59, including its

requirement that the building meet uniform building code requirements for seismic impacts.

This NRC requirement pre-empts Mitigation Measure G-3a. If not deleted or modified, this PG-251
requirement would impose mitigation measures related to a matter outside of the state’s

jurisdiction, namely geologic issues related to radiological health and safety. The state is clearly

preempted from imposing mitigation measures in those subject areas. See Maine Yankee, 107

F.Supp. 2d at 55.

Mitigation Measure G-3a should be removed or the Final EIR should make clear that this
measure is unenforceable and therefore legally infeasible under CEQA. PG-252

6. Mitigation Measure G-4a Should Be Revised To Reflect Appropriate Scope of

the Geotechnical Evaluation and Potential Engineering Solutions

‘ PG-253

Mitigation Measure G-4a requires the preparation of a geotechnical evaluation “similar to that
done for ISFSI” and sets new seismic standards that would guide the construction of the OSGSF,
requiring the use of the San Simeon earthquake. See DEIR at D.5-17. As described above, NRC
regulations reflect the necessary design standard for the OSGSF and the required seismic criteria
for the facility, namely uniform building code standards. As a practical matter, the NRC
requirements for minimizing radiation exposure set forth at 40 C.F.R. Part 190 and 10 C.F.R.
Part 20, will result in a structure that will be a large concrete, bunker that will be capable of
handling large loads, including debris flows. As a legal matter, because NRC regulations drive
the design and construction of the OSGSF facility, including the necessary seismic criteria, these
issues are preempted from CPUC review and mitigation. Therefore, this mitigation measure is
unenforceable and legally infeasible as written.

PG&E is willing to conduct a geotechnical evaluation of the area in the vicinity of the OSGSF

locations and using that evaluation as a mechanism to help select the final location of the PG-254
OSGSF. We suggest making minor modifications to Mitigation Measure G-4a in order to avoid

these preemption issues and create an enforceable mitigation measure. We recommend deleting

the reference to ISFSI and the deletion to the “most recent seismic acceleration values as derived PG-255

since the 2003 San Simeon earthquake”, as these are areas that are pre-empted by federal

regulations. In addition, we have added an additional option to perform an engineering analysis I PG-256
2
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of the structure to withstand the landslide loads to provide additional flexibility for the project

while ensuring that these issues are adequately addressed.

These revisions are as follows:
G-4a: Evaluate slope stability in the vicinity of the OSG Storage Facility
site. A geotechnical evaluation similar-to-that-done-for-the-ISEST shall be
undertaken by PG&E and/or the construction contractor to assess the stability
of the north-facing slopes in the area of the proposed OSG Storage Facility,
both above and below the level of the current “man camp.” This report should
be reviewed and approved by PG&E and the CPUC at least 60 days prior to
final approval of the OSG Storage Facility design. Such an evaluation shall
include exploratory borings and surface mapping of the north-facing slope.
Slope stability evaluation shall include analysis of the dip of layered rock,
identification of clay beds, and presence and orientation of small faults and
fractures with orientations parallel or subparallel to the slope. Static and

dynamw stablllty analyms shall be performed uﬂing—ﬂae-meat—seaeﬂt—seﬁmw

accordance wlth all apphcable bulidmg codes

If the report indicates either the upper or lower portion of the slope could
become unstable, remedial measures (e.g., construction of engineered
retaining wall; improved slope drainage; remove excess colluvium;
engineering design of the structure to withstand postulated landslide loads)
shall be developed or a different location (already analyzed in this EIR) for
the OSG Storage Facility shall be selected.

LAND USE, RECREATION AND AGRICULTURE

1. Section D.8, Recommended Insertion of County Land Use Ordinance Title 22
Requirements

The County’s Title 22 requires that the proposed OSGSF be “consistency with the public’s
health, safety and welfare.” The DEIR analyzes in other Sections the potential for health, safety,
or welfare impacts to the public, persons residing or working in the neighborhood, or injury to
property or improvements in the vicinity of the OSGSF. See Sections D.11 and D.12. However,
the state is preempted by federal law from considering any radiological safety aspect of the
OSGSF. These other Sections establish that the OSGSF is consistent with the non-preempted
aspects of public health, safety and welfare, ’

2. Section D.8.2, Page D.8-17, Second Paragraph from bottom of page
This paragraph states that no applicable federal regulations other than the CZMA have been

identified. The paragraph should note that the Nuclear Regulatory Commission has issued
regulations regarding site design and construction standards at nuclear power plants, and that
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these regulations preempt any state or local laws or regulations that impermissibly attempt to
regulate radiological safety or hazards in connection with the Proposed Project.

PUBLIC SERVICES AND UTILITIES

1. Mitigation Measure U-2a Is Preempted Due To the Presence of a NRC-
Mandated Emergency Plan

Mitigation Measure U-2a requires the pre-positioning of emergency responders as part of
emergency response procedures for DCPP during the SGRP. DEIR at D.10-6. This mitigation

measure is pre-empted by the NRC regulations requiring an emergency response plan for DCPP.

As described in the DEIR at D.10-4, 10 C.F.R. Part 50, Appendix E sets forth the NRC’s
requirements for an Emergency Response Plan as required under DCPP’s NRC license. Under
this plan, PG&E is required to ensure that none of the SGRP activities block emergency access

both into or out of the plant, and pursuant to this plan PG&E will develop a plant procedure with

contingency plans prior to moving the RSGs on the plant site. Pre-positioned emergency
responders will be only one potential facet of this plan. The plan will most likely also put
restraints on travel times, keep the transporter limited to one lane, etc.

D ¥ +ho NITDM 1 ntalls A vot3 aa] »33 +n £ 3
Because the NRC has established particular requirements for emergency planning and

preparedness that address the issues described in Impact U-2 and Mitigation Measure U-2a, these

provisions are preempted by federal law, are legally infeasible and unenforceable. These
provisions should be deleted or their legally feasibility and unenforceability made explicitly
clear.

3. The DEIR Adequately Addresses Fire Safety Analysis

In PG&E’s discussions with the County of San Luis Obispo, the County raised the concern that
the DEIR does not adequately address fire safety and should include an augmented fire safety
analysis. PG&E respectfully asserts that the existing treatment of fire safety issues in the DEIR
is adequate and any additional fire safety requirements could infringe on areas within the
exclusive jurisdiction of the NRC. Page D.10-4 of the DEIR describes in detail the several fire
safety plans and procedures in place for DCPP. These procedures comply with NRC
requirements for safety planning and provide for the necessary communication with County and
state authorities under California law.

No further analysis is necessary and any requirements or measures related to fire safety are both
unnecessary and would improperly tread on federal jurisdiction. The SGRP does not raise any
fire safety issues above the existing baseline of plant operations and refueling outages. The
OSGs and RSGs will not be pieces of equipment with significantly elevated levels of heat or
otherwise create any significant fire hazard. PG&E’s existing, NRC-required safety procedures
will adequately address this aspect of the SGRP.
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SYSTEM AND TRANSPORTATION SAFETY

1. Section 12.3.1, Page D.12-17, Fourth full Paragraph, Second Sentence

This DEIR states: “. .. CEQA Guidelines do not provide any recommended significance criteria
for radioactive hazards or risk of upset, and federal government control limits the ability of the
CPUC to mitigate impacts in this area.” This sentence appears to eliminate the need for this
entire section. CEQA Guidelines are silent regarding this issue precisely because the State and
local agencies are pre-empted from regulating operations at nuclear power plants involving

radiological safety.

In particular, Impacts S-3, $-4, S-5, S-6, S-7 and Mitigation S-7a should be removed from the
document. The radiological impacts of the no project alternative should also be removed.
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PACIFIC GAS AND ELECTRIC COMPANY
Diabio Gen Repiacement
Application 04-01-009
Data Response

PG&E Data Request No.: | ED 002-PD-2

PG&E File Name: DiabloGenReplacement-CEQA_DR_ED_002-02-PD-2 PG-264
Request Date: October 8, 2004 Requester DR No.: {002

Date Sent: October 21, 2004 Reguesting Party: | ED

PG&E Witness: N/A Requester: Nicolas Procos

QUESTION PD-2

CPUC understands that PG&E may be developing an off-site option for disposal of the
original steam generators. If this change to the project is to be considered during the
present CEQA process, PG&E should provide a description of the off-site disposal
method and the associated impacts as soon as possible.

ANSWER PD-2

PG&E has examined the feasibility of off-site disposal. Based on this analysis, several
factors demonstrate that disposing of the old steam generators off-site is likely
infeasible. These include:

Off-site storage is significantly more expensive. Under §15126.6(f)(1) of the CEQA
Guidelines, “economic viability” is a factor to be considered in determining the
feasibility of a potential alternative. PG&E’s cost estimates for the two alternatives
as given in PG&E Testimony Chapter 4 are $8 million (direct) for on-site storage
and $22 million (direct) for off-site disposal.

Off-site disposal will require an on-site radiologically-controlled area (RCA) where
the old steam generators can be temporarily stored and prepared for shipment as
low-level radioactive waste. This RCA would require a large semi-enclosed area
approaching the size of the planned old steam generator storage facility
(approximately 15,000 square feet) in the plant vicinity during the outage period
when space is at a premium. The most feasible location for this RCA would likely
be in the canyon behind the plant where PG&E has proposed to build the OSGSF.
The area would need to be secured and monitored and would result in more
personnel and more on-site transportation moves of the old steam generators. The
RCA will need to provide contamination control, radioactivity monitoring and
possible dismantling of the old steam generators to reduce their size for truck and/or
train transportation. This would not be a required component of the Projects if the
old steam generators are stored on-site.

Disposing the old steam generators off-site would result in additional environmental
impacts that would not otherwise be triggered until final decommissioning of DCPP.
Disposing of the old steam generators off-site, raises potential environmental

DiabloGenReplacement-CEQA_DR_ED_002-02-PD-2 Page 1
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components from the plant to a disposal facility in Utah. Transportation routes

would be limited, requiring either: (1) barging the old steam generators to another PG-264
port, and then transporting them by truck or train to Utah, or (2) transporting them

by truck to Pismo Beach and then by train to Utah. Because storing the old steam

generators on-site would result in no significant adverse environmental impacts,

off-site disposal would cause greater environmental impacts.

« If the old steam generators are stored on site from the time of their removal until the
entire plant is decommissioned, most of the radioactive contamination in the steam
generators will decay. After about 25 years, the level of radioactivity in the steam
generators will approach the level of radiation normally present from background
sources such as the earth and sun. Thus any work done on the old steam
generators (such as dismantling them for shipment) will result in less radiation
exposure to the workforce.

PG&E has identified no significant environmental impacts associated with on-site
storage of the old steam generators, nor identified any reasons why such on-site
storage would be impractical or infeasible. Therefore, the consideration of an off-site
disposal alternative is not required under CEQA, because the off-site storage alternative
would not “avoid or substantially iessen any of the significant effects” associated with
on-site storage, because there are none. See 14 Cal. Code Regs. §15126.6(a). While
the Commission retains the authority to determine the reasonable range of alternatives,
PG&E believes on-site storage of the old steam generators offers a better approach
because on-site storage results in a feasible, less expensive, simpler and safer project.

DiabloGenReplacement-CEQA_DR_ED_002-02-PD-2 Page 2
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"N Native and introduced vegetation adjacent to the alternate
M haul route consists of disturbed coastal scrub and coastal
bluff scrub with annual and some perennial grasses. PG-265
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Pacific Gas and
D Electric Company

August 2005

Date: May 5, 2005 File #:

To: Scott Maze, Civil Engineer ,
Diablo Canyon Steam Generator Replacement Project
From: Lloyd S. Cluff and William D. Page
Geosciences Department
Subject:
Response to CPUC EIR Mitigation Measure G-2b for Steam Generator Project

PG-266

Dear Scott:

At your request, we have prepared the following response to the CPUC’s issue called Mitigation Measure
G-2b that requests PG&E address the prevention of casualties caused by falling rocks along the transport
route for the new and used steam generators.

PG&E analyzed the potential for landslides and rockfall along the access road into Diablo Canyon Power
Plant following the intense storms of late 1996 and 1997. The results are presented in a report to the NRC
completed in April 1997: Assessment of slope stability near the Diablo Canyon Power Plant, Response to
NRC request of January 31, 1997. The damage along the access road from the storm events was minimal
and is considered typical of future events. Drawing from our knowledge of the geological conditions based
on the findings in this report and the analysis of potential rock fall along the transport route for the ISFSI
site documented in the Safety Analysis Report for the ISFSI, we conclude the following:

“1. Rockfall hazard along the transport route for the used generators is very low. The areas of
concern are in two areas only: the slopes below Green Hill and below Hill 914. Of these only
Green Hill has the type of large rocks that could create a hazard if they were to become
dislodged from the hillside. The hazard from potential rock fall from Hill 914 is very low
because the sizes of the rocks are too small to cause damage.

2. Rockfall and debris flows would occur during or just following intense storm events. The
steam generators will not be moved along the roads during these times, so this hazard is not a
concern for the steam generator transport from storm events.

3. The risk from a rock fall or debris flow during an earthquake is extremely low because the
possibility of an earthquake occurring as the vehicle passes along the transport route below
Hill 914 is close to nil. Moreover, the transport vehicle and generators are strong enough to
not be damaged by any small rockfalls in this area.

4. Earthquakes large enough to cause rockfall are infrequent and the potential area of hazard
limited to the steep slopes below the Green Peak mountain area. The chances of an
earthquake occurring in this area as the new steam generators are driven past are extremely
low. In the very unlikely event that such an earthquake occurs the personnet will follow
safety procedures prepared for response G-2a.

It is a pleasure to be of assistance to the Steam Generator Project.

603 Final EIR



DCPP Steam Generator Replacement Project
COMMENTS RECEIVED FROM THE APPLICANT

Comment Set PG, cont.
Latham & Watkins LLP, for Pacific Gas and Electric Company

Lloyd S. Cluff William D. Page, Ph.D.

Director Geoscience Department Senior Engineering Geologist
Registered Geologist #1725 Registered Geologist #3357
Certified Engineering Geologist # EG567 Certified Engineering Geologist #14
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Diablo Canyon
Refueling Outage Peak Headcount PG-268

TOTAL DCPP Additional Outage
Headcount (Temporary PG&E &

Year Refueling Outage ‘Contractors)
1994 1R6 1687
1994 2R6 1573
1995 1R7 1705
1996 2R7 1706
1997 1R8 1614
1998 2R8 1328
1999 1R9 1006
1909 2RO 935
, 2000 1R10 1000
2001 2R10 - 1020
2002 . . 1R11 923
2003 2R11 824
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DCPP Steam Generator Replacement Project
B. PROJECT DESCRIPTION

Source: PG&E
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