Megan Steer

From: mjdelpiero@aol.com

Sent: Wednesday, September 30, 2015 4:58 PM

To: MPWSP-EIR; Eric Zigas

Subject: Comments regarding Cal-Am slant wells/de-sal project EIR

Attachments: BoardofDirectors.pdf; Maps.pdf; NoticeofObjection.pdf; Oppositioncorrespondence.pdf;

Ag Land Trust well logs.pdf

Follow Up Flag: Follow up
Flag Status: Flagged

ON behalf of the Ag Land Trust of Monterey County, we hereby present these comments (and each and all attachments,
documents, past e-mails, and links attached and/or referred to herein and included hereto) as our initial comments
regarding the CPUC proposed EIR, The Ag Land Trust is a 501(c)(3) non profit corporation that holds and protects over
26,000 acres of prime and productive farmlands in Central California. The proposed project will result in massive and
unmitigable adverse impacts to the Salinas Valley, California agriculture, and groundwater resources. Please see the
attachments hereto for background on the Trust, its' members, and its functions.

We ask that each and all of the data, facts, documents, and all information of every type included herewith be specifically
addressed and analyzed in detail in the EIR that is to be prepared. We further request that full mitigations for each and all
of Cal-Am's unlawful takings and adverse environmental impacts , including full financial compensation to all affected land
owners and individuals, be mandated and required of Cal-Am as mitigations so as to make whole said adversely affected
landowners, water rights holders, and the community interests, and to fully mitigate Cal-Am's taking of property rights and
the significant adverse impacts of the project.

WE ARE herewith providing to you a non-comprehensive summary of our prior comments (with numerous attachments)
that have been provided since 2005 to many regulatory agencies, including the CPUC, regarding the proposed unlawful
taking of our overlying groundwater rights, property rights, and groundwater storage rights by the California American
Water Company (Cal-Am) through the use of their slant wells. Cal-Am has no groundwater rights in the overdrafted
Salinas Valley. We incorporate each and every one of these documents, attachments, and prior comments, and the
contents thereof, into this comment letter. In violation of CEQA, NEPA, and California and federal laws, Cal-Am is causing
a nuisance and is intentionally causing massive pollution and permanent contamination of potable groundwater resources
(as defined and identified in the legislatively mandated and adopted CCRWQCB Basin Plan and the legislatively
mandated and state certified North Monterey County Local Coastal Plan) which are held by innocent overlying
landowners, in order to allow Cal-Am to "take storage rights from said landowners without compensation".

THE AG LAND TRUST IS NOT A PARTY TO ANY EXISTING CPUC PROCESS OR PROCEEDING. HENCE, THE
CPUC HAS THE STANDARD OBLIGATIONS AND LEGISLATIVELY MANDATED DUTIES TO US AND ALL
AFFECTED ADJACENT PROPERTY OWNERS AS ANY LEAD AGENCY UNDER CEQA. WHEN THE CPUC DECIDED
TO GET INTO THE "DE-SAL EIR/EIS" BUSINESS, THE CPUC LOST ITS SELF-CREATED REGULATORY
PROTECTIONS FROM THE UNREGULATED PUBLIC WHOSE GROUNDWATER RIGHTS THE CPUC APPEARS TO
INTEND TO GIVE TO CAL-AM WITHOUT REQUIRING MITIGATION OR COMPENSATION TO AFFECTED
LANDOWNERS AND WATER RIGHTS HOLDERS. THE CPUC CANNOT COMPEL THE AG LAND TRUST, NOR ANY
OTHER INNOCENT "OVERLYING RIGHTS' HOLDER/LANDOWNERS THAT ARE NOT CURRENTLY RECEIVING
SERVICE FROM A REGULATED UTILITY, TO APPEAR BEFORE IT. NOR MAY THE CPUC CONCLUDE THAT THOSE
INNOCENT WATER RIGHTS HOLDERS HAVE CONSTRUCTIVE NOTICE FOR CEQA PURPOSES OF CAL-AM'S
INTENDED TAKING, WITHOUT COMPENSATION, OF THEIR GROUNDWATER RESOURCES FROM THE OVER-
DRAFTED, AND NON-ADJUDICATED GROUNDWATER BASIN. NOW, THE PROJECT THAT THE CPUC IS
REQUIRED TO EVALUATE IS NOT JUST THE WELLS CAL-AM INTENDS TO DRILL, BUT THE TOTAL ADVERSE
ENVIRONMENTAL IMPACTS OF THE ENTIRE PROJECT, INCLUDING THE MAGNITUDE AND MASSIVE ADVERSE
ENVIRONMENTAL IMPACTS ON ALL OVERLYING PROPERTIES INCLUDING STATUTORILY PROTECTED PRIME
COASTAL FARMLANDS) OF THE PERMANENT TAKING, WITHOUT COMPENSATION, OF MASSIVE AMOUNTS OF
GROUNDWATER FROM THE OVERDRAFTED BASIN. FURTHER, THE MASSIVE ADVERSE IMPACTS UPON
COMMERCIAL AGRICULTURE, AND THE LIKELY CONVERSION OF THOSE LANDS TO MASSIVE URBAN
DEVELOPMENT, FROM A REGULATED GROUNDWATER BASIN THAT WILL RESULT IF CAL-AM 1S SUCCESSFUL
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IN ITS EFFORTS TO "TAKE" SALINAS VALLEY GROUNDWATER STORAGE CAPACITY MUST BE EVALUATE NOW,
BECAUSE SUCH FORSEEABLE IMPACTS MUST BE EVALUATED AT "THE EARLIEST POSSIBLE TIME IN THE
CEQA/NEPA PROCESS" PURSUANT TO EXISTING REGULATIONS AND GUIDELINES.

THE CPUC NOW, PURSUANT TO THE NOTICE MANDATES OF CEQA, HAS AN OBLIGATION AND
REQUIREMENT TO SEND OUT MAILED NOTICES TO EVERY POTENTIALLY AFFECTED LANDOWNER (WITH
OVERLYING GROUNDWATER RIGHTS) AND EVERY APPROPRIATOR WITH VESTED GROUNDWATER

RIGHTS OF THE MASSIVE CONES OF DEPRESSION AND REGIONAL DRAWDOWN THAT IS NOW RECOGNIZED
AS A CONSEQUENCE OF THE PROPOSED PROJECT IN THE EXISTING CA. COASTAL COMMISSION PERMIT
SPECIAL CONDITION 11) RESULTING FROM THE MAXIMUM BUILD-OUT OF THE MULTITUDE OF PROPOSED
CAL-AM WELLS THAT ARE PLANNED FOR ITS' PROJECT. ( SEE COASTAL COMMISSION DOCUMENTS AND
STAFF RECOMMENDATIONS AT http://documents.coastal.ca.gov/reports/2015/10/TulS5a-10-
2015.pdf WHICH ARE HEREBY INCORPORATED BY REFERENCE FOR CEQA ANALYSIS PURPOSES). EACH
OF THESE PARTIES MAY HAVE THEIR RIGHTS TAKEN BY CAL-AM. THEN, AFTER ALL OF THOSE WATER
RIGHTS HOLDERS HAVE RECEIVED NOTICE, THEN THE CPUC MUST RE-INITIATE THE CEQA PROCESS FROM
THE BEGINNING. THIS IS TO INSURE MAXIMUM PUBLIC PARTICIPATION AS MANDATED BY THE LEGISLATIVE
INTENT OF THE CALIFORNIA ENVIRONMENTAL QUALITY ACT.

PURSUANT TO THE COMMENTS INCLUDED HEREIN, THE AG LAND TRUST REQUESTS THAT THE CPUC
COMPLY WITH ITS' ONGOING LEGAL OBLIGATION PURSUANT TO CEQA, WHICH IT HAS FAILED TO PERFORM,
TO PROVIDE ACTUAL MAILED NOTICE TO EACH AND EVERY LANDOWNER IN THE SALINAS VALLEY WHOSE
GROUNDWATER RIGHTS AND SUPPLIES ARE OR WILL BE AFFECTED AND/OR TAKEN BY CAL-AM AS PART OF
ITS TOTAL PROJECT. THE CPUC CANNOT HIDE BEHIND ITS INAPPLICABLE REGULATORY RULES, WHICH ONLY
APPLY TO UTILITIES, TO TAKE PRIVATE PROPERTY RIGHTS WITHOUT FULL COMPENSATION TO THE PRIVATE
LANDOWNERS WHOSE GROUNDWATER RESOURCES ARE BEING INTENTIONALLY STOLEN WITHOUT NOTICE.
Our property is the closest privately held farmland to the slant well, and our groundwater supplies and rights are being
taken and sacrificed by the regulatory agencies including, but not limited to the CPUC and the California Coastal
Commission, in violation of the legislative intent articulated in the 2014 California Groundwater Management Act. In spite
of our proximity to the slant well, no governmenal agency , including the CPUC, has sought the necessary environmental
information that we have repeatedly offered. so as to advance their political agenda of favoring slant wells over seawater
intakes. We assert this because, the CCC own

In spite of our comment letters over the past 10 years, and in spite of our extensive legal and factual documentation of
Cal-Am's actual illegal conduct, conflicts of interest, and failed slant well test pumping,_no representative of any regulatory
agency has ever called us, met with us, nor have they solicited any information from us regarding the massive adverse
environmental impacts upon groundwater resources and our ongoing beneficial uses thereof, cultivated agriculture, loss of
farm jobs, the unlawful (under both the CA. Civil Code and federal law),_illegal takings of groundwater rights by Cal-Am
wherein the United States Government holds deeded reversionary interests, and impacts upon governmentally required
coastal dune habitat restoration programs. The only contact of any kind that we have received, that was not

completed, was the e-mail that we received from Eric Zigas (below). After the e-mail, he never called. The project will and
has already resulted in the taking of our groundwater, the drawdown of our two irrigation wells, loss of our use of our
groundwater for our existing and ongoing beneficial uses of our groundwater, and the pollution of our aquifer. The CCC
stopped the pumping of the slant well after less than 45 days because it was inducing drawdown and seawater intrusion
into the onshore aquifer in direct contradiction to the promises made by Cal-Am's representatives in CPUC public
meetings, to the CPUC and Coastal Commission members, and under oath in CPUC filings.

We have additional information that is not included herewith that we will share with the regulatory agencies when and if
they perform their statutory obligations by demonstrating that they are interested in collecting
as much environmental information as possible in the preparation of a full, complete, and untainted EIR.

Sherwood Darington, the Managing Director of the Ag Land Trust, may be reached at 831-422-5868. Marc Del Piero may
be reach at 831-2671-0718 or 831-644-0602.

Respectfully submitted, Marc Del Piero, Board Member for the Ag Land Trust of Monterey County



From: Eric Zigas <EZigas@esassoc.com>

To: mjdelpiero <mjdelpiero@aol.com>

Cc: steclins <steclins@aol.com>; andrew.barnsdale <andrew.barnsdale@cpuc.ca.gov>; Michael Burns
<MBurns@esassoc.com>; bvillalobos <bvillalobos@geoscience-water.com>; ashimko <ashimko@bwslaw.com>; Kelly
White <KWhite@esassoc.com>; Peter Hudson <PHudson@esassoc.com>; sdarington <sdarington@redshift.com>;
dicknutter <dicknutter@earthlink.net>; aaron <aaron@lg-attorneys.com>; stamp <stamp@stamplaw.us>; erickson
<erickson@stamplaw.us>

Sent: Fri, May 29, 2015 12:10 pm

Subject: RE: Ag Land Trust well site visit

Thank-you. We will be in touch with Mr. Darington.
--EZ

From: mjdelpiero@aol.com [mailto:mjdelpiero@aol.com]

Sent: Tuesday, May 26, 2015 10:02 AM

To: Eric Zigas

Cc: steclins@aol.com; andrew.barnsdale@cpuc.ca.gov; Michael Burns; bvillalobos@geoscience-
water.com; ashimko@bwslaw.com; Kelly White; Peter

Hudson; sdarington@redshift.com; dicknutter@earthlink.net; aaron@Ig-

attorneys.com; stamp@stamplaw.us; erickson@stamplaw.us

Subject: Re: Ag Land Trust well site visit

Mr. Zigas - | just received your e-mail of Saturday morning (23 May 2015).. | left for Northern California for the Memorial
Day weekend on Friday, May 22, and | did not see it before this morning (May 26) when | returned.

As you may know, | am the bankruptcy trustee for the U.S. Department of Justice for Monterey and San Benito Counties.

Unfortunately, | am not available to meet with you this week because | am scheduled to conduct fourteen (14) Meetings of
Creditors for fourteen separate Chapter 7 bankruptcy cases.

The Ag Land Trust, in compliance with CEQA, is already preparing comments on your draft EIR and we will submit those
comments and all documents previously delivered to the CPUC before your deadline of June 30, 2015.

The Trust willing to arrange to show our farm to you after the comment period is completed so that you may fully evaluate
our comments, and any others that you may receive, with the facts and physical conditions that exist near

the "project area" prior to your determinations regarding both the adequacy of the Draft and/or the significant adverse
impacts to adjacent potable groundwater resources and productive coastal farmland (and loss of farm workers

jobs) that would be required to be identified/mitigated in the Final EIR.

Please contact our Managing Director Sherwood Darington at 831-422-5868 to arrange a tour in July.

Most Respectfully, Marc Del Piero

P.S. Mr.Stephen Collins is not a member of the Ag Land Trust board of directors, nor has he ever worked for the Trust. He
does, however, have a wealth of knowledge regarding the water resources of the Salinas Valley, and regarding the past
conduct and past actions of the principals/staff of the County of Monterey, the California-American Water Company, and
MCWD, and the representatives of the CPUC.



From: Eric Zigas <EZigas@esassoc.com>

To: Marc J. Del Piero <mjdelpiero@aol.com>

Cc: Steve Collins <steclins@aol.com>; Andrew Barnsdale <andrew.barnsdale@cpuc.ca.gov>; Michael Burns
<MBurns@esassoc.com>; Brian Villalobos <bvillalobos@geoscience-water.com>; Anna Shimko
<ashimko@bwslaw.com>; Kelly White <KWhite@esassoc.com>; Peter Hudson <PHudson@esassoc.com>
Sent: Sat, May 23, 2015 9:00 am

Subject: Ag Land Trust well site visit

Good morning Marc.

Several members of the CPUC CEQA team will be in Monterey

next week for the DEIR public meetings. We would like to follow up with you and
learn more about the wells on your property. If possible, we'd appreciate your
showing our hydrogeologists the location of the wells, and your providing
whatever information we might need to incorporate your concerns into the Final
EIR.

We have time on either Wed or Thursday morning of next week, May 27 or

May 28. We could meet you anytime up until around noon on either day, so we can
be back in time for our 1pm public meetings. If neither of those days works for
you, let's try and find a time that does.

We look forward to your positive
response to our request. Thank you in advance.

Eric Zigas

ESA | Water

550

Kearny Street

San Francisco, CA. 94108
Ezigas@esassoc.com
415-896-5900

(office)

415-706-3949 (cell)

From: mjdelpiero <mjdelpiero@aol.com>

To: tom.luster <tom.luster@coastal.ca.gov>; tluster <tluster@coastal.ca.gov>; secretary <secretary@resources.ca.gov>;
sdarington <sdarington@redshift.com>; dicknutter <dicknutter@earthlink.net>

Sent: Wed, Sep 30, 2015 11:05 am

Subject: Cal-Am de-sal slant well permit change 9-14-1735-A1 and A-3-MRA-14-0050-A1

Director Luster - On behalf of the Ag Land Trust of Monterey County, why are this e-mail and attachments (below)
that were forwarded to you (for distribution to the Commission members) from the Ag Land Trust NOT included
in the link to the CCC staff report? We herewith incorporate by reference all of our prior submittals (see attachments
and links) into this correspondence and comment letter on the proposed change to Special Condition 11.

As The Ag Land Trust has indicated and again asserts, the proposed modification of Special Condition 11 must not be
allowed and necessitates the preparation of a new, and full CEQA analysis (including an independent review of the
statistical problems disclosed by Ron Weitzman that the CCC consultant failed to uncover) and a full EIR before any
modification to the permit is allowed. This proposal constitutes a major and material change that is likely to result in




massive regional adverse impacts to groundwater resources because of the "Cal-Am-written changes" that have been
incorprorated into the CCC staff recommendations.

The slant well pumping was stopped because "it did not work as advertised". All of Cal-Am's promises and
assurances made in 2014 before the CCC and the public have been broken. We have provided you with
information demonstrating this massive violation of the public's trust that have been ignored and not even
included in in the CCC board packet.

IN THE LAST YEAR, neither your staff, nor CPUC representatives, nor your Hydrologic Working Group (whose
impartiality is completely compromised because its' individual members are bound by side agreements (out-of-
court settlements) by their employers with Cal-Am that bind the employers and their consultants to supporting
Cal-Am's positions) have taken the time to contact us for the hydrologic and well information that we have
offered and which demonstrates the significant adverse LOCALIZED effects of the slant well on the potable aquifers of
the Salinas Valley that are identified, pursuant to legislative mandate, in the adopted CCRWQCB Basin Plan.

We hereby submit these final comments for distribution to the Commission members and await your response.

Respectfully, Marc Del Piero, Board Member for the Ag Land Trust of Monterey County

From: mjdelpiero <mjdelpiero@aol.com>

To: Tom.Luster <Tom.Luster@coastal.ca.gov>; tluster <tluster@coastal.ca.gov>
Sent: Tue, Sep 22, 2015 2:35 pm

Subject: Fwd: Objection to Cal-Am appeal/application for test slant well

From: mjdelpiero <mjdelpiero@aol.com>

To: tluster <tluster@coastal.ca.gov>; sdarington <sdarington@redshift.com>
Sent: Tue, Sep 22, 2015 11:08 am

Subject: Fwd: Objection to Cal-Am appeal/application for test slant well

Dear Mr. Luster: On behalf of the Ag Land Trust of Monterey County, | have been asked to send this letter to the
California Coastal Commission so as to document the unmitigated and significant adverse impacts on the Trust's two
operable agricultural irrigation wells from the uncontrolled pumping of the California American Water Company's so-called
slant well. The conduct of Cal-Am constitutes a nuisance and a massive unmitigated adverse impact upon protected
coastal resources and our property interests and rights. Cal-Am has no overlying groundwater rights in the over-drafted
Salinas Valley. Moreover, we must point out that the California Public Utilities Commission has effectively abandoned all
past environmental work conducted by its "conflicted and suspect" consultants whose testimony motivated the CCC to
ignore our original objections to the slant well. Further, we are aware that numerous parties have requested a criminal
investigations (including "qui tam" investigations) by the Attorney General of Cal-Am, its management, its conflicted
consultants, members of the Hydrologic Working Group, and certain state and county employees who have cooperated
with Cal-Am until their massive conflicts of interests were disclosed by members of the public.

The pumping of the Cal-Am slant well, without any "beneficial use" of the groundwater pumped (it was dumped/wasted
into the ocean), has wrongfully taken (without groundwater rights) a massive amount of groundwater from beneath our
property. It has also induced seawater intrusion and pollution into our protected groundwater supplies. This wrongful
pumping, "dumping", wasting,, and wrongful taking of our groundwater resources has caused significant and unmitigated
adverse impacts and damages to our groundwater resources, and to our protected prime coastal farmlands, and to our
active dune habitat restoration program. We use our well water for recognized "beneficial" uses on our overlying property
and dune habitat lands. Protection and perpetuation of these priority coastal resources are mandates imposed upon the
Ag Land Trust by the CA. Coastal Conservancy and the US Department of Agriculture. Sadly, no member of the CCC
staff has ever contacted us to determine the validity of our recorded documentation mandating the protection of our
coastal resources.

We strongly object to any further pumping of the slant well for the following reasons:



1. The Trust has herewith attached documents that have previously been publicly presented, and ignored, to Coastal
Commission staff and the CA. Coastal Commission (CCC). They were presented at the meeting wherein the CCC
approved the slant well's construction in the fall of 2014. These previously submitted documents, that disclosed that Cal-
Am's wasteful pumping of the slant well would wrongfully and intentionally pull fresh water from the overdrafted Salinas
Valley aquifers, are hereby incorporated by reference into this letter of objection to Cal-Am's request to re-start the
deleterious pumping.

2. Also attached and submitted herewith are the well logs for the operable Ag Land Trust irrigation wells (the Big Well and
the Small Well) that have been adversely affected by the pumping of the Cal-Am slant well. During the CCC hearing in
2014, CCC staff indicated that it believed Cal-Am's Hydrologic Working Group's representation that our wells did not exist.
The CCC staff stated that the information received from Cal-Am's consultants indicated that there was only one Ag Land
Trust well and it was non-operable. This statement was unsubstantiated at the time, and has since been proven to be
false. We believe these misstatements were made so that Cal-Am would not have to bear the environmental and financial
responsibility of the damage that it has caused and further intends to cause to our overlying groundwater rights. Our
groundwater is protected by the North Monterey County Certified Local Coastal Plan (see attachments) and mandates of
the State Water Resources Control Board.

3. During the Cal-Am pumping of its slant well in late spring and early summer, Ag Land Trust Board Members Sherwood
Darington (the Managing Director) and Marc Del Piero personally monitored the effects of the Cal-Am slant well pumping
on the Trust's Big Well. The static groundwater level in the Big Well dropped by 12 inches during the pumping by Cal-Am.
No other pumping of our wells took place during that period, and, we believe, all farming activities surrounding our wells
for at least a one mile radius relied upon reclaimed water from the MRWPCA "purple valve" system during that period of
time. The wrongful "drawdown" of 12 inches of our protected groundwater from beneath our property by Cal-Am resulted
in the wrongful "taking" and wasting of over 160 acre/feet of our groundwater resources in less than 60 days. The Ag Land
Trust annually is billed by the Monterey County Water Resources Agency for its water projects to recharge, restore, and
preserve our potable groundwater which Cal-Am is polluting with its slant well. Cal-Am's conduct (taking of groundwater
without any payment or mitigation requirements) is intentionally interfering with and violating an adopted governmental
program intended to protect statutorily protected coastal resources.

4. The MCWRA staff, that is bound (by the out of court settlement between the Board of Supervisor and Cal-Am) to
basically do or say whatever Cal-Am tells them to do or say, has alternatively publicly said that the Ag Land Trust wells
"did not exist", "were closed", "were capped", "were sealed and unusable", or were :"legally prohibited from being used
because of the Ag Land Trust's agreement to purchase supplemental "purple valve water" for irrigation". These
statements are false. MCWRA staff has never been on our property or inspected our wells, nor has the Cal-Am Hydrologic
Working Group, nor have the contractors for the CPUC. Further, it is well established law in California that an overlying
landowner/water rights holder does no lose their groundwater rights if they purchase supplemental supplies, particularly
reclaimed waste water. This conduct is described in case law as "WATER CONSERVATION" and is legally/legislatively
protected conduct. Our wells are operable; for years, we have owned a water truck to deliver water from the wells to our
dune restoration areas; we have and continue to use our groundwater for "beneficial" uses; and the MCWRA has been
forced to admit that it does not have any contract that limits or restricts the use of our irrigation wells (none of our wells are
in their easements).

***See attached correspondence from MCWRA in the Ag Land Trust well logs attachment herewith. ALSO SEE

: Monterey Bay Partisan - "Phantom Well Produces an inconvenient qusher for Cal-Am" By Royal Calkins on
May 18, 2015. http://www.montereybaypartisan.com/2015/05/18/phantom-well-produces-an-inconvenient-gusher-
for-cal-am/

We have previously offered to provide documentation of our assertions to CCC staff. We have never receive any contact
from the CCC. We ask that no further pumping of the Cal-Am slant well be allowed that will result in further unmitigated
damage to our existing overlying water rights, groundwater supplies and our protected coastal resources and farmland.
Should the CCC staff decide that it is willing to fully investigate the factual situation regarding our property, we always
remain available to meet.

Respectfully, on behalf of the Ag Land Trust of Monterey County,

Marc Del Piero, Board Member



From: MJDelPiero <MJDelPiero@aol.com>

To: Tom.Luster <Tom.Luster@coastal.ca.gov>; sarahcoastalcom <sarahcoastalcom@yahoo.com>; zimmerccc
<zimmerccc@gmail.com>; mmcclureccc <mmecclureccc@co.del-norte.ca.us>; cgroom <cgroom@smcgov.org>;
Gregcoastal <Gregcoastal@sdcounty.ca.gov>; tom.luster <tom.luster@coastal.ca.gov>; tluster <tluster@coastal.ca.gov>;
virginia.jameson <virginia.jameson@gmail.com>

Sent: Tue, Nov 11, 2014 7:49 pm

Subject: Fwd: Objection to Cal-Am appeal/application for test slant well

From: MJDelPiero@aol.com

To: tluster@coastal.ca.gov

Sent: 11/11/2014 7:39:42 P.M. Pacific Standard Time

Subj: Fwd: Objection to Cal-Am appeal/application for test slant well

From: MJDelPiero@aol.com

To: sarahcoastalcom@yahoo.com, zimmerccc@gmail.com, mmcclureccc@co.del-norte.ca.us,
cgroom@smcgov.org, Gregcoastal@sdcounty.ca.gov, tom.luster@coastal.ca.gov,
tluster@coastal.ca.gov, virginia.jameson@gmail.com

Sent: 11/10/2014 7:09:15 A.M. Pacific Standard Time

Subj: Objection to Cal-Am appeal/application for test slant well

TO: The California Coastal Commission (Please Distribute/Forward This to All Members and
Staff)

FROM: Monterey County Agricultural and Historic Lands Conservancy (THE AG LAND TRUST)

RE: Opposition to Proposed California American Water Company Appeal/Application to Acquire
a Well Site to Violate Mandatory Policies of the Certified Local Coastal Plan and to Prescriptively
"Take" Groundwater from the Overdrafted Salinas Valley Groundwater Basin and our Farm

Herewith enclosed, please accept this notice/letter of opposition to the appeal/application by the
California American Water Company, along with the herewith attached EXHIBITS A, B, AND C.

Notice of Objection to proposed Cal-Am "test" slant well (11 pages)

Exhibit A - Board of Directors bios.

Exhibit B - Maps (showing induced seawater intrusion area and undisclosed A.L.T. wells)

Exhibit C - Prior objections correspondence (2006 - present)

The flawed Cal-Am appeal/application proposes to directly violate multiple mandatory Local
Coastal Plan policies and state groundwater rights laws, and proposes an illegal "taking" of
private property/groundwater rights, to economically benefit the privately held California
American Water Company at the expense of the Ag Land Trust.

The application even fails to identify one of our agricultural groundwater wells on our farm
property (the "Big Well"), which is the closest to the so-called Cal-Am "test well" and which will
be the first to be permanently and irreparably contaminated by Cal-Am's illegal conduct. The
proposed environmental review is incomplete and flawed.
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No Coastal Commission staff review of these reasonably anticipated, immitigable adverse
impacts on our protected coastal agricultural groundwater resources and farmland has been
conducted or presented to the Commission in anticipation of this appeal hearing. The failure to
even identify these unmitigated adverse impacts in the staff report, we assume, is because the
Commission staff has relied exclusively on the flawed (by omission) Cal-Am appeal/application
that has tried to "downplay" its intended "taking" of our groundwater supplies and its adverse
environmental effects on our prime farmland. Coastal Commission staff has not contacted our
Ag Land Trust in spite of our prior correspondence (see Exhibit C) .

We anticipate presenting testimony pursuant to our attached Letter of Opposition and
Exhibits at your Wednesday meeting in Half Moon Bay.

Please distribute our full comments and all attachments to each and all commissioners prior to
the day of the meeting so that they may fully understand and consider the potential
consequences of their actions.

Most Respectfully, Marc Del Piero, Director



Exhibit 1 — Ag Land Trust Exhibits -

Board of Directors bios.



A LANDTRT
NG

Ag Land Trust Board of Directors

President Aaron Johnson
Mr. Johnson is a partner of the law firm Partner at L+G, LLP Attorneys At Law. With over 15 years of practice
specializing in representing major agricultural business enterprises on the Central Coast, he has extensive real

property, transactional, and litigation experience, particularly related to agricultural business and mineral rights.

Vice President David Gill
Co-owner and Founder of Rio Farms, Mr. Gill oversees current operations of over 14,500 acres of specialty vegetable
crop production. He is a past president of the Western Growers Association of California. Mr. Gill is recognized

nationally as an expert in California agricultural production and management systems.

Treasurer Louis Frizzell

Mr. Frizzell is a Certified Public Accountant and Certified Financial Planner who provides accounting and financial
planning services to many of the largest agri-business enterprises in Central California. He joined the Board of
Directors in 2007, and has served as Treasurer since that time, helping to manage the Ag Land Trust's finances,

including serving as the chief liaison for audits.

Secretary Kellie Morgantini

Ms. Morgantini is an attorney, a founding member of the Board of Directors, and the decendent of a century old
farming family in Monterey County. She formerly served as the Director of Planning for the City of Greenfield, and
served in the coastal planning unit for the County of Monterey. She is currently the Executive Director of Legal

Services for Seniors, Inc. of Monterey County.

Managing Director Sherwood Darington
A founding member of the Ag Land Trust and currently serving as Managing Director, Mr. Darington is a retired Vice-
President of Bank of America specializing in agricultural finance and lending for Central California. His family has

lived in Monterey County for over 150 years. Mr. Darington is a Licensed Certified Appraiser, specializing in



agricultural properties and currently the Public Member on the Local Agency Formation Commission of Monterey

County.

Member Ed DeMars
A founding member of the Ag Land Trust Board of Directors, he served as the first Planning Director of Monterey

County (33years). Additionally, he co-founded both the Big Sur Land Trust and the Elkhorn Slough Foundation.

Member Richard Nutter

Recognized throughout California as an expert in the areas of cultivated agriculture, pesticide regulations, and
agricultural groundwater supply and quality protection, Mr. Nutter served as the President of the California
Agricultural Commissioners Association. He served with distinction on NOAA’s Monterey Bay National Marine
Sanctuary advisory council for over a decade addressing coastal land use and water quality policies and protection
strategies. Mr. Nutter served as Agricultural Commissioner for Monterey County from 1971 to 1998 (27 years). Mr.
Nutter is now a partner at Agricultural Services Certified Organic, Inc., a company providing technical expertise to

organic agri-business concerns throughout California.

Member Marc Del Piero

Mr. Del Piero, a Founder and the first President of the Ag Land Trust, is an attorney specializing in environmental and
water law issues. He served formerly as the attorney member and Vice-Chair of the California State Water
Resources Control Board (SWRCB 1992-1999), and is recognized throughout California as an expert in the areas of
groundwater rights and the “public trust doctrine”. From 1981-1892, he served on the Monterey County Board of
Supervisors and co-authored the North Monterey County Local Coastal Plan that established the first mandatory
groundwater protection policies within the coastal zone of Monterey County. An adjunct professor of water law at
Santa Clara University School of Law from 1992-2011, he has represented public water agencies throughout
California. For eight years, he represented the California Environmental Protection Agency on NOAA's Monterey Bay
National Marine Sanctuary advisory council. He is best known for having produced the SWRCB Decision 1631 (The
Mono Lake Decision - 1995) that ordered the Los Angeles Department of Water and Power to reduce its diversions

and to restore the eco-systems of the lake and its tributary streams.

Member Virginia Jameson

Formerly the Associate Director of the Ag Land Trust, Ms. Jameson is recognized as an expert in multi-national
agricultural production, international business, and "fair trade” issues. She holds a master's degree from American
University in international economics and has formerly worked for both governmental agricultural organizations and

NGO's both in Central America and in Monterey County.



Exhibit 2 — Ag Land Trust Exhibits

Maps

A.

Map of North Monterey County LCP area (yellow) and
Ag Land Trust farm (Armstrong Ranch zoned “Coastal
Agricultural Preserve” CAP) outlined in RED. Proposed
Cal-Am “test well” site shown in black. Ag Land Trust
“Big Well” shown in black.

Ag Land Trust Armstrong Ranch in YELLOW; early
proposed alternate seawater wells locations by Cal-Am
Cal-Am map that misrepresents the proposed location
of the “test well” and the “drawdown” contours of the
“cone of depression” from the “test well”. Map fails to
identify Ag Land Trust “Big Well” west of Highway 1
and within cone of depression and subject to seawater
contamination from Cal-Am’s proposed pumping.
Cal-Am map with notation of corrected location for
“test well” and location of Ag Land Trust “Big Well”.
Adjusted “cone of depression” covers 75% of the Ag
Land Trust property and shows seawater intrusion into
“Big Well”.

Cal-Am map that falsely indicated Ag Land Trust
property as within the designated “Project Area”.
Insert is not to scale.
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Yellow— Ag Land Trust (Monterey County Agricultural and Historic Land
Conservancy) properties.

Pale Blue and Brown -- potential sea water wells and pipeline locations as
extracted from Coastal Water Project FEIR Revised Figure 5-3. .

NOTE: EIR Revised Figure 5-3 provides only a generalized representation of the sea water well
areas with no references to properties included within their boundaries. Precise spatial data
was not provided by the applicant or available from the EIR preparer.

This document was professionally prepared by a GIS Professional, using spatially accurate
imagery, known physical features and property lines to provide a reliable representation of the
Conservancy properties as they relate to the proposed sea well areas. Lack of access to the
spa'tial data, if any, used in Revised Figure 5-3, has required some locational interpretation,
which was performed using professional best practices.
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AG LAND TRUST

www,AglandTrust.org
Location: 1263 Padre Drive | Salinas, CA
Mail Address: P.O. Box 1731 | Salinas, CA 93902
Tel.: 831.422.5868

12 NOVEMBER 2014

AGENDA ITEM 14 — copies provided to staff

TO: The California Coastal Commission

RE: Opposition to Proposed California American Water Company (Cal-Am) Appeal/Application to
Acquire a Well Site to Violate Mandatory Policies of the Certified Local Coastal Plan and to
Prescriptively Take Groundwater from the Overdrafted Salinas Valley Groundwater Basin

The Ag Land Trust is strongly objecting to the subject appeal and application because Cal-Am and the
commission staff are asking the Commission to participate in an illegal project that violates an
unprecedented number of coastal protection policies and state laws. The Coastal Commission, if it follows
their wrongful advice, will be taking an “ultra vires” act and approving an iliegal “test well" which violates
CEQA, which fails to address the cumulative adverse impacts of the project as a whole, and which will
result in an unlawful “taking” of groundwater rights from the Ag Land Trust and other rights holders.

We are writing this correspondence to you based upon our collective professional experience of over 80
years working in Monterey County on county groundwater rights and legal issues, California Coastal Act
issues, agricultural water supply and water quality issues, potable water supplies and public health
issues, and based upon our technical expertise in the areas of California groundwater rights law,
agricultural regulatory and water supply issues, and environmental and public health issues related to
potable groundwater supplies.

The Ag Land Trust of Monterey County (the Monterey County Agricultural and Historic Lands
Conservancy) is a 501(c)(3) NON-PROFIT CORPORATION organized in 1984 for the purposes of
owning, protecting, and permanently preserving prime and productive agricultural lands in Monterey
County and within the California Coastal Zone. It is now the largest and most successful farmland
preservation trust in the State of California, and it owns, either “in fee” or through permanent conservation
easements, over 25,000 acres of prime farmlands and productive coastal agricultural lands throughout
Monterey County and the Central Coast of the state. (See attached Board of Directors roster — Exhibit
1). Further, and of more particular importance, The Ag Land Trust has been the farmland conservancy
that the California Coastal Commission has sought out to accept the dedications of prime and productive
coastal farmlands in Monterey and San Mateo Counties as mitigations for the Coastal Commission’s
issuance of development permits within those Local Coastal Planning areas.

The Ag Land Trust owns, in fee, the prime and productive coastal farmiand (the Armstrong Ranch), and
all of the overlying percolated groundwater rights thereunder, that is located immediately adjacent to
(within 50 yards of) the California American Water Company’s (Cal-Am) proposed well site on the CEMEX

The Ag Land Trust is a 501 (c)(3) non profit organization.
Donations are welcome and tax deductible.



property. Our ranch was acquired with grant funds from the State of California and the United States
(USDA) expressly to preserve its protected and irreplaceable prime and productive coastal farmland from
development. We have over 160 acres under cultivation and use our potable groundwater wells for

irrigation water.

Our property is in the unincorporated area of Monterey County. Our ranch lies within, and is subject to,
the policies and regulations of the certified North Monterey County Local Coastal Plan area. Cal-Am has
publicly stated that the huge cone of depression that will be created by its’ massive proposed test well,
and the excessive duration (two (2) years) of Cal-Am’s intended proposed pumping, will result in the
contamination of our wells and the unlawful “taking” of our potable groundwater from beneath our
property in direct violation of the certified policies protecting our farmland in the North Monterey County
Local Coastal Plan (NMCLCP - certified 1982). The appeal/application and the commission’s staff
analysis are fatally flawed because they have ignored the test well's immitigable operational and
environmental violations and failed to address conflicts with the NMCLCP policies that Cal-Am’s own
documents have disclosed. The proposed “test well” appeal/application directly violates the
following policies/mandates of the certified North Monterey County Local Coastal Plan that the
Coastal Commission is required to uphold and enforce:

“NMCLCP 2.5.1 Key Policy
The water quality of the North County groundwater aquifers shall be protected, and new

development shall be controlled to a level that can be served by identifiable, available, long
term-water supplies. The estuaries and wetlands of North County shall be protected from
excessive sedimentation resulting from land use and development practices in the watershed
areas.

NMCLCP 2.5.3 Specific Policies

A. Water Supply

1. The County's Policy shall be to protect groundwater supplies for coastal priority agricultural
uses with emphasis on agricultural lands located in areas designated in the plan for exclusive

agricultural use.

2. The County's long-term policy shall be to limit ground water use to the safe-yield level. The
first phase of new development shall be limited to a level not exceeding 50% of the remaining
buildout as specified in the LUP. This maximum may be further reduced by the County if such
reductions appear necessary based on new information or if required in order to protect
agricultural water supplies. Additional development beyond the first phase shall be permitted
only after safe-yields have been established or other water supplies are determined to be
available by an approved LCP amendment. Any amendment request shall be based upon
definitive water studies, and shall include appropriate water management programs.

3. The County shall regulate construction of new wells or intensification of use of existing water
supplies by permit. Applications shall be regulated to prevent adverse individual and cumulative
impacts upon groundwater resources.”

Cal-Am'’s proposed illegal pumping and then its “wasting/dumping” of our protected potable groundwater
resources will result in significant cumulative adverse impacts, immitigable permanent damage, a
continuing nuisance, and irreversible seawater intrusion into the potable groundwater resources and



aquifers that belong to and which underlie the Ag Land Trust's Armstrong Ranch. Further, it will cause
irreparable damage to our protected prime coastal farmlands in violation of our certified Local Coastal
Plan. Cal-Am has no groundwater rights in the Salinas Valley and the North Monterey County Local
Coastal Plan area and, pursuant to California groundwater rights law, is flatly prohibited from acquiring
such rights in an overdrafted basin. importantly, Cal-Am’s proposal, and Commission staff's
recommendations directly violate the new mandates of Governor Brown’s groundwater legislation
that specifically identifies (and prohibits) “significant and unreasonable seawater intrusion” as an
“Undesirable Result” that must be avoided in the management of potable groundwater basins,
and specifically in the Salinas Valley. (See AB 1739 (Dickinson); SB1168 (Pavley); and SB 1319
(Paviey) signed by Governor Brown in October, 2014). The express legislative intent of these
important pieces of legislation, in part, includes “respecting overlying and other proprietary rights
to groundwater” by rights holders like the Ag Land Trust as against parties like Cal-Am (a junior,
non-overlying, would-be prescriptive appropriator). Further, Cal-Am’s proposed “test well”, and
its operation recommended by Commission staff, directly violates the new definition of
“GROUNDWATER SUSTAINABILITY” as embodied in Governor Brown'’s new legislation.

By this letter, the Board of Directors of the Ag Land Trust unanimously objects to the proposed coastal
permit appeal and the application to the Commission initiated by the California American Water Company
(Cal-Am) for a well site on the CEMEX property for Cal-Am'’s stated and prohibited reasons of wrongfully
extracting potable groundwater from the overdrafted Salinas Valley Groundwater basin and our property.
A significant portion of the groundwater that Cal-Am has expressly indicated it intends to wrongful “take”
with its proposed “test well”, without providing compensation for their resultant irreparable damage to our
potable groundwater aquifers, belongs to the Ag Land Trust (See attached Exhibit 2 - MAPS - by Cal-
Am showing its’ “drawdown” of groundwater by Cal-Am’s well pumping on the adjacent Ag Land
Trust property; Exhibit Map showing Ag Land Trust property in yellow right next to the proposed
“test well”; Exhibit Maps (two copies - original and corrected) of Cal-Am maps misrepresenting
the actual location of the proposed “test well” site, misrepresenting the actual impact area of Cal-
Am’s well pumping “cone of depression”; and failing to identify the closest agricultural well on
the Ag Land Trust property which is in the “cone of depression” area.).

Cal-Am has been denied the prerequisite permits for a ground water well twice by both the City of Marina
Planning Commission and the City Council of the City of Marina due, in part, to Cal-Am'’s failure to
produce even one shred of evidence that it has any legal property or water right to pump groundwater
from the overdrafted Salinas Valley Groundwater Basin, or that it can overcome its intended express
violations of the farmland and groundwater protection policies of the certified North Monterey County
Local Coastal Plan (NMCLCP). Unfortunately, these direct violations of existing mandatory NMCLCP

protection policies are ignored in your staff report, in spite of the woefully inadequate condition that
groundwater within 5000 feet of the well site be monitored for seawater intrusion. Further, there is no

evidence produced by Cal-Am or the Commission’s staff that the CEMEX well site is entitled to enough
groundwater to satisfy Cal-Am’s uncontrolled demand even if Cal-Am is successful in acquiring the well
permit, and your staff has failed to disclose this issue for public review.

UNDER CALIFORNIA GROUNDWATER RIGHTS LAW, ACQUISITION OF A SURFACE WELL SITE
DOES NOT RESULT IN THE ACQUISITION OF WATER RIGHTS TO PUMP GROUNDWATER FROM
THE UNDERLYING OVERDRAFTED PERCOLATED GROUNDWATER BASIN. The over-drafted
aquifers that are proposed to be exploited and contaminated by Cal-Am’s self-serving pumping and
dumping are required to be used by the NMCLCP “to protect groundwater supplies for coastal priority
agricultural uses”. Has Cal-Am or the Commission staff explained how their proposed project does
not violate the mandate to prevent adverse cumulative impacts upon coastal zone groundwater



resources (North County LCP Sec. 2.5.3 (A) (3))? We can find no reference or consideration of this
issue in your staff report. Moreover, the proposed appeal by Cal-Am, which is now being pushed
by staff, directly violates the mandates of the certified North Monterey County Local Coastal Plan
Sections 2.5.1, and 2.5.2.3, and 2.5.3.A.1-3; and 2.5.3.A.1.6, and 2.6.1; and 2.6.2.1; and 2.6.2.2; and
2.6.2.6. The impacts of the Cal-Am test well, by Cal-Am’s own filings, will directly violate these
policies in spite of the failure to have evaluated these significant and immitigable adverse
impacts. We object to these obvious failures to comply with these mandated coastal protection
policies and CEQA.

The Ag Land Trust objects to the Cal-Am appeal and application because Cal-Am, by omission, seeks to
deceive the Commission as to its actual intent in pursuing the acquisition of the proposed “test well”.
Further, Cal-Am knows, but has failed to disclose to the Commission, that it intends to wrongfully and
surreptitiously contaminate a potable groundwater aquifer and “take” the real property rights and the
potable water rights of the Ag Land Trust, without compensation and in violation of over 100 years of
California groundwater rights law. Cal-Am has been advised of this concern for at least eight (8) years by
the Ag Land Trust. (Exhibit 3 - See attached letters of objection from the Ag Land Trust). Cal-Am
intends to, and has admitted, that it intends to pump water from beneath the Ag Land Trust's property
over the objection of the Trust since 2006. (See Exhibit 2 - attached Cal-Am pumping map).

Aithough our objections are not limited to those enumerated herein, The Ag Land Trust further
objects to the Cal-Am proposal to use the CEMEX well site for the following reasons:

1. Cal-Am's assertions that it intends to pump seawater from the proposed “test well” is untrue. Cal-
Am has conducted water quality sampling that already shows that its proposed extended
pumping of that test well will intentionally and significantly draw water from “fresh”, potable
aquifers (180 ft. and 400 ft.) that underlie the Ag Land Trust property, and aggravate seawater
intrusion below the Ag Land Trust property, thereby implementing a wrongful, uncompensated
“taking” of our real property (aquifer storage and our well water) rights for Cal-Am's financial
benefit. Cal-Am has disclosed this information to the City of Marina City Council. Moreover, Cal-
Am has indicated that it intends to not use, but intends to "dump” the water it pumps from its “test
well”, including our potable water, back into the ocean, thereby constituting a prohibited “waste of
water” and a direct violation of Article X, Sec.2 of the Constitution of California and the Doctrine of
Reasonable Use (Peabody v. Vallejo 2 Cal. 2" 351-371 (1935)). “The use of groundwater is a
legally protected property right.” (See Peabody). Cal-Am intends to do this to intentionally
contaminate the aquifer and our wells so that it can avoid the legal penalties and financial
consequences of its plan to illegally, prescriptively, and permanently take control of the
groundwater aquifers underlying the Ag Land Trust's productive farmland for Cal-Am’s sole
economic benefit. Moreover, the granting of this appeal and the issuance of a permit by the
Commission, now that this intended violation of the law has been disclosed, will likely expose the
Coastal Commission to nuisance claims and “vicarious liability” for the taking of our groundwater
rights, and the resultant damages flowing therefrom, along with Cal-Am (See Aransas v. Shaw
756 F.3" 801 (2014). Further, granting Cal-Am’s appeal will directly violate Governor Brown's
landmark groundwater legislative package that prohibits the taking of other parties’ groundwater
rights and prohibits the intentional contamination of identified potable groundwater supplies.




2.

The Salinas Valley groundwater basin has been identified as being in overdraft by the California
Department of Water Resources, the California Coastal Commission, and the Monterey County
Water Resources Agency (MCWRA) for over 60 years. The sole source of recharge to the aquifer
is rainfall and water percolated into the Salinas River from water supply projects paid for,
pursuant to Proposition 218 requirements and provisions of the California Constitution, by
overlying land owners (assesses) within the basin, including the Ag Land Trust. The overlying
water rights holders have paid tens of millions of dollars to protect and restore their groundwater
supplies. Cal-Am has not paid anything to protect and preserve the aquifers, and has acquired no
groundwater rights in the basin or from those projects.

The overdraft was initially identified in Monterey County studies of the basin in the 1960’s and
1970’s, and has been repeatedly identified by more recent MCWRA hydrologic and hydro-
geologic studies (U.S. ARCORPS, 1980; Anderson-Nichols, 1980-81; Fugro, 1995; Montgomery-
Watson, 1998). The universally identified remedy for seawater intrusion specified in these studies
is the reduction of well pumping near the coast. Further, the overdraft in the North County
aquifers has been publicly acknowledged for decades by both the Monterey County Board of
Supervisors and the California Coastal Commission in the certified “North County Local Coastal
Plan” (1982), the “Monterey County General Plan” (1984 and 2010) and the “North County Area
Plan” (1984).The Ag Land Trust and all other land owners within the basin have spent millions of
dollars over the last sixty years to build water projects to reverse and remedy the overdraft and
recharge the aquifers. Cal-Am has not spent anything to protect the groundwater resources of the
Salinas Valley. Unfortunately, Cal-Am, in its continuing wrongful pursuit of “taking” other people’s
water rights, has failed to disclose to the Commission how it intends to violate the laws of
groundwater rights that govern the basin. Moreover, Cal-Am and Commission staff, without any
evidence to back up their assertions, now asks the Commission to blindly ignore 50 years of
detailed hydro-geologic and engineering studies by independent, impartial public agencies, and
asks the Commission to rely on Cal-Am'’s “voo doo hydrology” that its “test well” pumping results
will not aggravate seawater intrusion in the Salinas Valley or “take” our potable water resources
and water rights.

California law holds that, in an overdrafted percolated groundwater basin, there is no groundwater
available for junior appropriators to take outside of the basin. In an over-drafted, percolated
groundwater basin, California groundwater law holds that the Doctrine of Correlative Overlying
Water Rights applies (Katz v. Walkinshaw 141 Cal. 116 (1902)). In an over-drafted basin, there is
no surplus water available for new, junior “groundwater appropriators”, except those prior
appropriators that have acquired or gained pre-existing, senior appropriative groundwater water
rights through prior use, prescriptive use,_or court order. The clear, expansive, and often re-stated
law controlling groundwater rights in an over-drafted basin has been reiterated by California
courts for over a century (Katz v. Walkinshaw, 141 Cal. 116; Burr v. Maclay 160 Cal. 268;
Pasadena v. Alhambra 33 Cal. 2™ 908; City of Barstow v. Mojave 23 Cal. 4™ 1224 (2000)). This
is the situation in the over-drafted Salinas Valley percolated groundwater basin, there is no “new”
groundwater underlying the over-drafted Salinas aquifers. Cal-Am is a junior appropriator that has




no rights to groundwater in the Salinas Valley, and can’t get any. Moreover, Cal-Am'’s
unsubstantiated assertions that it needs to drill a test well to satisfy the SWRCB ignores the fact
that Cal-Am’s actual intent and conduct is aimed at avoiding the SWRCB Cease and Desist order
on the Carmel River (that has resulted from its constant illegal diversions of water over the past
twenty years) by creating an even greater illegal diversion of “other peoples™ groundwater from
the overdrafted Salinas Valley. Cal-Am’s shameless propensity to violate both the requirements
of California water law and the water rights of other innocent property owners is legend, and is
the reason that the SWRCB issued its enforcement SWRCB Order 95-10 and the Cease and
Desist order against Cal Am.

5. Further, it is important for the Commission to know that the SWRCB is specifically prohibited by
the Porter-Cologne Act (1967) from having any jurisdictional authority of non-adjudicated
percolated groundwater basins like the Salinas Valley. Moreover, neither the CPUC, nor the
Coastal Commission, nor the SWRCB can grant groundwater rights to Cal-Am. Such an approval
would be a direct violation of California groundwater rights law. The SWRCB cannot, and has no
authority to, order the installation of slant wells so that Cal-Am can wrongfully take other people’s
water and water rights without a full judicial adjudication of the entirety of the Salinas Valley
groundwater basin among all landowners and existing water rights holders therein. Cal-Am’s
request for a test well site seeks to hide by omission the irrefutable legal impediments to its
planned illegal taking of groundwater.

6. The Cal-Am desalination plant, and its proposed test wells and the appeal to which we object, are
ilegal and directly violate existing Monterey County Code Section 10.72.010 et seq (adopted by
the Board of Supervisors in 1989) which states in part:

Chapter 10.72 - DESALINIZATION TREATMENT FACILITY (NMC LCP)

Sec. 10.72.010 - Permits required.

No person, firm, water utility, association, corporation, organization, or partnership, or any city,
county, district, or any department or agency of the State shall commence construction of or operate any
Desalinization Treatment Facility (which is defined as a facility which removes or reduces salts from water
to a level that meets drinking water standards and/or irrigation purposes) without first securing a permit to
construct and a permit to operate said facility. Such permits shall be obtained from the Director of
Environmental Health of the County of Monterey, or his or her designee, prior to securing any building
permit.

Sec. 10.72.030 - Operation permit process.

All applicants for an operation permit as required by Section 10.72.010 shall:




A. Provide proof of financial capability and commitment to the operation, continuing maintenance
replacement, repairs, periodic noise studies and sound analyses, and emergency contingencies
of said facility. Such proof shall be in the form approved by County Counsel, such as a bond, a
letter of credit, or other suitable security including stream of income. For regional desalinization
projects undertaken by any public agency, such proof shall be consistent with financial market
requirements for similar capital projects.

B. Provide assurances that each facility will be owned and operated by a public entity.

Cal-Am, by its own admission is not a “public entity”, as defined under the Monterey County Code and the
California Government Code. Cal-Am is a privately owned, for-profit corporation which is a regulated
private company and taxed as a private company by the Internal Revenue Service. Further, the California
Public Utilities Commission's power of eminent domain, which Cal-Am invoked to pursue its devious
acquisition of the CEMEX well site, may not be used or invoked to take actions that are violations of
existing state or local laws, ordinances, or requlations. Under California law, eminent domain may not
be used to acquire unlimited groundwater pumping rights in an overdrafied basin. Cal-Am is
attempting to pursue acquisition of a well site for a project that it is prohibited from owning and operating,
and for which it has no groundwater rights. Neither Cal-Am nor the CPUC have pursued an action in
declaratory relief. Further, the CPUC cannot grant groundwater rights nor waive the requirements of a
local ordinance so as to exercise its power of eminent domain, either directly or indirectly. It certainly
cannot grant other peoples’ groundwater rights to Cal-Am for the sole financial benefit of Cal-Am. Nor can
the SWRCB. Nor can the Coastal Commission. The granting of this appeal and application for the well
site expressly to illegally appropriate and “take/steal” tens of thousands of acres feet of “other people’s
groundwater” from the overdrafted Salinas Valley groundwater basin, for a project that Cal-Am is legally
prohibited from owning and operating, would constitute an illegal, “ultra vires” act that may not be
facilitated by the Commission.

7. Cal-Am'’s appeal also fails to disclose to the Commission the legal limitations that will apply to its
so-called “test well’. The Doctrine of Correlative Overlying Water Rights, as created and
interpreted by the California Supreme Court in Katz v. Walkinshaw 141 Cal. 116, and as re-
iterated for the last 110 years (most recently in City of Barstow v. Mojave 23 Cal. 4" 1224
(2000)), prohibits any land owner in an over-drafted percolated groundwater basin from pumping
more than that land owner's correlative share of groundwater from the aquifer as against all other

overlying water rights holders and senior appropriators. CEMEX is only allowed to pump a fixed
(correlative) amount of water for beneficial uses solely on its’ property. Given the size of the small
easement pursued by Cal-Am, the Commission must limit the amount of water that Cal-Am may
pump annually from that easement to that small fraction of the total available water amount that
may be used by CEMEX pursuant to its deed restriction in favor of the Marina Coast Water
District and the other land owners in the Salinas Valley basin and pursuant to the Doctrine as
mandated by state law. If the Commission were to grant Cal-Am’s appeal, it would be necessary
to specifically, and in writing, limit the temporary permitted extraction to insure that Cal-Am does
not conveniently forget its legal obligations like it has on the Carmel River for the past 20 years.




10.

Uncontrolled pumping of Cal-Am’s “test well’ can and will reverse years of efforts to recharge and
restore our aquifer, violate existing mandatory LCP policies, violate state groundwater law, and
leave us permanently without a groundwater supply for our farm.

Cal-Am’s proposed well and its uncontrolled pumping plan will intentionally contaminate the
potable groundwater aquifers beneath the Ag Land Trust property and the potable aquifers of the
Salinas Valley in violation of state law. Cal-Am, by its appeal for a well site, intends to
intentionally contaminate a potable groundwater supply in violation of multiple state regulations
and water quality laws. The California Regional Water Quality Control Board — Central Coast
(CCRWAQCB) is a division of the SWRCB and created pursuant to an act of the legislature known
as the Porter-Cologne Act. One of the duties delegated to the CCRWQCRB is the adoption and
enforcement of the Water Quality Control Plan for the Central Coastal Basin. The Plan is
mandated to meet the requirements of the federal Clean Water Act and the Porter-Cologne Act. It
was adopted after numerous public hearings in June, 2011. This Plan is mandated by law to
identify the potable groundwater resources of the Central Coast and Monterey County. At
Chapter 2, Page II-1, the Plan states, “Ground water throughout the Central Coastal Basin,
except for that found in the Soda Lake Sub-basin, is suitable for agricultural water supply,
municipal and domestic water supply, and industrial use. Ground water basins are listed in Table
2-3. A map showing these ground water basins is displayed in Figure 2-2 on page lI-19.” This
reference specifically included the potable groundwater supplies/aquifers under the Ag Land
Trust property, adjacent to the CEMEX site, which is sought to be exploited by Cal-Am to
supposedly pump “seawater”. The Plan goes on to quote the SWRCB Non-Degradation Policy
adopted in 1968 which is required to be enforced by the CCRWQCB. “Wherever the existing
quality of water is better than the quality of water established herein as objectives, such existing
quality shall be maintained unless otherwise provided by the provisions of the State Water
Resources Control Board Resolution No. 68-16, "Statement of Policy with Respect to Maintaining
High Quality of Waters in California,” (See Exhibit 3) including any revisions thereto. Cal-Am, in
pursuing its well site, knowingly has ignored the above stated facts and law and withheld this
information from the Commission so as to avoid having to compensate the Ag Land Trust for its
irreparably damaged property, wells, and water rights and to avoid further legal enforcement
actions against Cal-Am by federal and state regulatory agencies.

Cal-Am’s flawed and self-serving real estate appraisal of the proposed well site and easement
fails to evaluate, quantify, and value the exploitation of groundwater resources and the value of
permanently lost water supplies and rights due to induced seawater intrusion into the potable
aquifers by Cal-Am’s wrongful pumping and its illegal exploitation of the Ag Land Trust's
percolated, potable groundwater supply. The full price of Cal-Am’s actions and “takings” has been
significantly underestimated expressly for Cal-Am's prospective economic benefit.

Our wells (two wells) and pumps on our ranch adjacent to the location of the proposed well field
are maintained and fully operational. Cal-Am has failed to identify and disclose in their
exhibits to the Commission the location of our largest well (900 ft.) which is located west
of Highway 1 and within the “cone of depression” area of Cal-Am’s proposed “taking” of
our groundwater (See Exhibit 2). Its’ water will be taken and contaminated by Cal-Am’s
actions that are endorsed by Commission staff. We rely on our groundwater and our overlying
groundwater rights to operate and provide back-up supplies for our extensive agricultural
activities. Our property was purchased with federal grant funds and the U.S. Department of
Agriculture has a reversionary interest in our prime farmland and our water rights and supplies
that underlie our farm. Neither Cal-Am, nor the CPUC, nor the Coastal commission can acquire
property or groundwater rights as against the federal government by regulatory takings or
eminent domain. Cal-Am has intentionally omitted these facts from its appeal so as to avoid
uncomfortable environmental questions that would invariably disclose Cal-Am’s intended itlegal
acts and proposed “takings”. Cal-Am’s proposed “takings”, as supported by Commission staff, will



1.

12.

intentionally and wrongfully contaminate our protected potable groundwater supplies, resources,
and wells. Cal-Am’s and staff’s intent on “eliminating our right of use (through “public trust”
inspired pumping to protect unidentified marine organisms) is akin to the drastic impact of
physical invasion on real property, which categorically warrants compensation” (Loretto v.
Teleprompter Manhattan 458 U.S. 419,421 (1982) (physical occupation of property requires
compensation). Hence, such an impact on water rights should merit the same categorical

treatment. (See Josh Patashnik, Physical Takings, Regqulatory Takings. and Water Rights, 51
Santa Clara Law Review 365,367 (2011)).

The staff report admits that the test well site is an environmentally sensitive habitat area (ESHA)
and that the project is not a resource dependent use. (Only resource dependent uses are
permitted in ESHA). That should end the discussion and result in denial of the project. But, the
staff report then states that this project qualifies for an exception under the Coastal Act for
“industrial facilities.” This is not an industrial facility under the Coastal Act. It might be a public
works facility, except Cal-Am is not a California public/government agency. Cal-Am is a division of
a for-profit, privately owned corporation from New Jersey. The Staff is relying on section 30260
which allows such industrial facilities if alternative locations are infeasible, it would be against the
public welfare to not approve the project, and the impacts are mitigated to the maximum extent
feasible. That exception is for industrial facilities, not public works facilities. This project is not an
industrial facility. It is a privately owned water well. Section 30260 states that industrial facilities
may be permitted contrary to other policies in the Coastal Act "in accordance with this section
(30260) and Sections 30261 and 30262..." These latter sections concern oil and gas facilities.
Public works are addressed in a different Article of the Coastal Act. The staff report at p. 57
characterizes the test well as an industrial activity because "It would be built within an active
industrial site using similar equipment and methods as are currently occurring at the site." This is
an unsustainable stretch of the definition. The staff report refers to a Santa Barbara County LCP
provision regarding public utilities concerning natural gas exploration as support for the notion
that the test well is an industrial facility. But, the Santa Barbara County provision notably
concerns natural gas. Thus, development of the test well in ESHA would violate the Coastal Act.

Finally, Cal-Am touts its “so-called” settiement agreement with a few non-profit entities and
politicians as some kind of alleged justification for the Commission to ignore Cal-Am’s intended
violations of law and approve their illegal taking of our property/water rights. Not one of the
parties to the so-called settiement agreement holds any groundwater rights in the Salinas Valley
that will be adversely taken by Cal-Am's proposed conduct. None of them have offered to
compensate the Ag Land Trust for the “theft” of our groundwater rights that they have endorsed.
Cal-Am has a history of unapologetic violations of California’s water rights laws. Cal-Am'’s
contrived reliance on “endorsements” by uninformed and unaffected parties to the “so-called”
settlement agreement is akin to a convicted thief asserting a defense that his mother and
grandmother both agree that he is “a good boy” who really did not mean to steal.

Since 1984, The Ag Land Trust's Board of Directors has been committed to the preservation of

California’s prime and productive farmland and the significant environmental benefits that flow therefrom.
The Trust does not want to “pick a fight” with the Commission staff with whom we have worked
cooperatively and successfully for many years. But the Commission staff and Cal-Am have produced no
environmental evidence or facts to justify ignoring the mandates of the City of Marina in requiring the
preparation of a full Environmental Impact Report (EIR) pursuant to the California Environmental Quality



Act (CEQA,) prior to drilling a well meant to knowingly contaminate our water resources and wells. The
staff has cited the Santa Barbara LCP to try to rationalize its recommendation, but they have produced no
evidence to justify ignoring the muitiple mandates of the North Monterey County Local Coastal Plan (just
50 yards from the well) that will be violated. The Commission’s review of the test well must comply with
CEQA since its’ review is the functional equivalent of CEQA review. The staff report does not provide
analysis of the impacts of the project on groundwater supply and rights. The Commission must perform
analysis of the adverse effects of the project on the groundwater of adjacent overlying land owners and
senior water rights holders. The test well is being used in place of environmental review. Its’ significant, if
not irreversible, adverse effects will not be identified until after the permanent damage to our aquifer and
wells is done. This is antithetical to CEQA which requires the analysis to be performed prior to beginning
the project. A test well that will operate for two years, without analysis of potential impacts, violates
CEQA. Indeed, the City of Marina City Council (which includes three attorneys) recognized this fact when
it voted to require an EIR prior to the considering the CDP.! Cal-Am and the staff have produced no
comprehensive evidence that the damage that will result to protected coastal resources from the
proposed “test well” is less than the damage that may be caused by other alternative sources of
seawater. Further, Commission staff and the CPUC can no longer intentionally avoid the CEQA
mandates of a full alternatives analysis in EIR of all potential seawater sources, including seawater
intakes at Moss Landing as identified as the “preferred site” for all of Monterey Bay (see directives,
mandates, and findings of the California Legislature of Assembly Bill 1182 (Chapter 797, Statutes of
1998) which required the California Public Utilities Commission to develop the Plan B project, and the
CPUC Carmel River Dam Contingency Plan — Plan B Project Report which was prepared for the Water
Division of the California Public Utilities Commission and accepted and published in July, 2002 by

the California Public Utilities Commission.” “Plan B" identifies the Moss Landing Industrial Park and the
seawater intake/outfall on the easement in the south Moss Landing Harbor as the optimal location for a
regional desalination facility.) The staff report has chosen to ignore long standing and mandatory coastal
protection policies to try to force us to give up our farm’s water rights for the sole economic benefit of Cal-
Am. This political position by staff is misguided and is a failure of the environmental protection policies
and laws that are intended to protect all of our resources from immitigable, adverse effects of improperly
analyzed and poorly considered development projects. The Coastal Commission staff simply has to do a
lot more than take a political position at the expense of otherwise innocent adjacent land owners with real
groundwater rights that are about to be wrongfully taken.

The cumulative impacts section of the staff report ignores the cumulative impacts of drawing
more water from an overtaxed aquifer and the loss of prime farmland. This is a violation of CEQA. The
cumulative impact analysis only addresses the impacts to dune habitat and it also addresses this
cumulative impact in a very localized fashion. This is a special and rare habitat and the impacts to this
habitat in the entire dune complex extending down to the Monterey Peninsula should be examined.

Furthermore, an EIR is being prepared by the PUC for the project. The Coastal Commission is approving
the test well without really addressing the impacts of the project as a whole. Either the PUC should be
the lead agency and finish the EIR, or the Commission should analyze the entire project as one. The

! The staff report makes an unwarranted and unfair assertion that the City of Marina set “poor precedent”
when the City of Marina denied the CDP without making LCP consistency findings. The reason the
findings were not made is because the Council was simply complying with CEQA and requiring adequate
environmental review before making a final decision. The Commission’s premature assumption of
jurisdiction and lack of appropriate and detailed analysis simply thwarts the City's attempt to comply with
CEQA, and the Commission’s staff report fails to adequately address environmental impacts as the
functional equivalent CEQA document.



Commission buries the analysis about the project as whole in the cumulative impacts section. (See p. 60-
62). This is illegal piecemeal environmental review pursuant to CEQA.

In the case of Bennett v. Spear (520 U.S.154, at 176-177 (1997)), the United States Supreme
Court ruled the following in addressing the enforcement of the protection of species under the federal
Endangered Species Act: “The obvious purpose of the requirement that each agency "use the best
scientific and commercial data available” is to ensure that the ESA not be implemented haphazardly, on
the basis of speculation or surmise. While this no doubt serves to advance the ESA's overall goal of
species preservation, we think it readily apparent that another objective (if not indeed the primary one) is
to avoid needless economic dislocation produced by agency officials zealously but unintelligently
pursuing their environmental objectives.” The Ag Land Trust believes that, absent preparation of a full and
complete EIR with a full and complete seawater intake alternatives analysis BEFORE any well is
permitted or drilled, the staff recommendation violates the laws of California and will result in the unlawful
taking of our property rights for the benefit of a private party.

The Ag Land Trust understands that there is a water shortage on the Monterey Peninsula. We have not
caused nor have we contributed to that problem. It has gone on for decades. The Ag Land Trust also
recognizes that Coastal Commission staff desires an absolute prohibition of seawater intakes for
desalination plants. The water shortage that is of Cal-Am making (by its failure to produce a water supply
project in over 20 years) does not justify the Commission staffs proposed illegal taking of our
groundwater and property rights, and the intentional contamination of our potable aquifers and wells, for
the sole and private economic benefit of Cal-Am.

We hereby incorporate by reference all facts, statements, and assertions included in the documents,
cases, laws, and articles referred to herein, and included in the attachments and exhibits hereto.

We ask that the Commission deny the Cal-Am’s appeal and application and require that a full and
complete EIR be prepared before any permit is considered by your Commission and for the other reasons
stated herein.

Most Respectfully for the Ag Land Trust,

/ A
[ Bkl HeTT

Marc Del Piero, Richard Nutter, Monterey County

Attorney at Law Monterey Co. Agricultural Commissioner (ret.)

cc: California Coastal Commission staff



Exhibit 3 — Ag Land Trust Exhibits -

Opposition correspondence — 2006 - Present



4G LAND TRUST

= Preserving Farm Land =
Since 1984

www.AglandTrust.org
Location: 1263 Padre Drive | Salinas, CA
Mail Address: P.O. Box 1731 | Salinas, CA 93902
Tel.: 831.422.5868

3 September 2014

To: City Council of the City of Marina

From: Board of Directors of the Monterey County Ag Land Trust
RE: Cal-Am slant well application/Mitigated Negative Declaration
Dear Council members:

The Ag Land Trust owns prime irrigated farmland adjacent to the property where Cal-Am
proposes to construct and operate a test well that is designed to remove approximately 8,000.0
acre feet of groundwater from the overdrafted Siiinas Valley groundwater basin during its test
period. The Ag Land Trust has met with the representatives of Cal-Am and others in an effort to
develop a mitigation agreement if and when damage is caused to the Ag Land Trust's property
and well water supply by the test well and future weii ¥iald operation. No agreement has been
reached at this timz. Therefore, due to the lackef action and mitigation agreerent between Ag
Land Trust anc Cai-Am, the Board of Directors &t the Ag Land Trust is forced to re-iterates its
opposition to the appeal by Cal-Am of the denia! of Cal-Am’s slant well application by the Planning
Commission of the City of Marina.

We hereby incorporate by reference each and every prior submission provided by our attorneys
and us to the City of Marina, and its consultants aiid staff, as correspondence and/or exhibits in
opposition to the pending Cal-Am slant well application. We oppose the Cal-Am slant well
application and test wells because these applications fail to comply with CEQA and totaily lack
any groundwater rights in the overdrafted grouni:watier basin. We further agree with and
incorporate by reference, and adopt as our additional comments, all of the statements included in
the letter of objection written to the City of Marina dated September 3, 2014 from the law firm of
Remy, Moose, and Manley LLC on behalf of the Marina Coast Water District.

Due to the absence of mitigation agreement the £ Land Trust continues to object to the
application by Cal-Am, in part, based upon the fo:icwing reasons:

1. The California American Water Company has no groundwater rights in the overdrafted Salinas
Valley groundwater basin. As a proposed junior appropriator, and as a matter of both California
case law and statutory law, Cal-Am cannot acquirz groundwater rights in that overdrafted basin,
and is prohibited from exporting any groundwater. including the water pumped from their
proposed test well, from that basin. The statutory prohibition is absolute. Cal-Am's so-called
"physical solution" is prohibited by statute. The proposed "test wells" are a shame to obfuscate
Cal-Am's lack of property/water rights to legally pursue its proposal. Moreover, Cal-Am's
application poses grave and unmitigated adverse tinpacts (including, but not limited to loss of
agricultural productivity, loss of prime farmland, icss of existing jobs, loss of potable water
supplies and ground water storage capacities, loss of beneficial results from: regionally funded
and publicly owned seawater intrusion reversal capital prejects (i.e. CSIP and the "Rubber Dam"),
and intentional contamination of potable ground:ater supplies) upon the privately held overlying

The Ag Land Trust is a 501 (c)(3) non profit organization.
Donations are welcome and tax deductible.



groundwater rights, water supplies and resources, and property rights of the Ag Land Trust,
other overlying land owners with senior groundwater rights in the Salinas Valley, and of the
residents of the City of Marina and the Salinas Valley.

2. The current Cal-Am slant wells/test wells application has identified no mitigation for the
groundwater contamination that it will induce into the Ag Land Trust's underlying groundwater
resources and storage aquifers. Cessation of wrongful pumping by a non-water rights holder in an
overdrafted basin IS NOT MITIGATION FOR THE DAMAGE THAT WILL BE INDUCED TO OUR
GROUNDWATER RESOURCES. Failure to identify an appropriate mitigation for the groundwater
contamination that will result from the pumping of the 8,000.0 acre feet of groundwater from the
test wells is a violation of CEQA. Further, Cal-Am's plan of intentionally inducing seawater into a
potable groundwater aquifer that underlies our property is an intentional violation of both the 1968
SWRCB Resolution 68-16, the California Non-Degradation Policy, and the Basin Plan as adopted
by the Central Coast California Regional Water Quality Control Board. Such intentional "bad acts™
may be prosecuted both civilly and criminally against parties who are complicit in such intentional
potable water supply contamination.

3. The 1996 agreement between the City of Marina, the MCWD, the land owners of the CEMEX site,
the Armstrong family and the County of Monterey/MCWRA prohibits the extraction of more than
500 acre feet of groundwater annually from any wells on the CEMEX site as a condition of the
executed agreement/contract. It further mandates that such water be used only on-site at the
CEMEX property, within the Salinas Valley groundwater basin, as mandated by statute. The Ag
Land Trust is a third party beneficiary of this 1996 agreement because Ag Land Trust pays
assessments to the County of Monterey expressly for the seawater intrusion reversal projects
known as CSIP and "the Rubber Dam". Cal-Am is prohibited from pursuing its project because of
this prior prohibition and because Cal-Am's proposed acts will cause an ongoing nuisance, will
directly injure Ag Land Trust property rights, and will irreparably compromise the beneficial public
purposes of the above reference publicly owned capital facilities.

4. The granting of Cal-Am appeal will result in a loss of groundwater resources by the City and
MCWD, massive expenses to the residents of Marina, and the effective transfer of water resources
to a private company that provides no benefit or service to the City of Marina or its citizens.

We respectfully request that the Cal-Am appeal be denied, and if not, that as a condition of
approval, the approval is subject to a signed mitigation agreement between Cal-Am and the Ag
Land Trust prior to the construction of any well or wells. Furthermore, we believe that the Marina
Planning Commission's denial of the Cal-Am application was well reasoned and correct. If the
Council chooses not to deny the Cal-Am application, the Ag Land Trust respectfully requests that
a full and complete EIR on the proposed slant wells (and their significant and unmitigated impacts
and threats to regional groundwater supplies and the communities of Marina and the Salinas
Valley as well as the determination of Cal-Am's groundwater rights) be prepared as mandated by
CEQA. Failure to fully and completely require Cal-Am to comply with CEQA by requiring a full EIR
will expose the City and its residents to the loss of public funds due to attorney's fees, litigation
expenses, damages awards, and costs that provide no benefit to the City or to its citizens.

Respectfully,

Sherwood Darington
Managing Director
Ag Land Trust



Yellow— Ag Land Trust (Monterey County Agricultural and Historic Land
Conservancy) properties.

Pale Blue and Brown -- potential sea water wells and pipeline locations as
extracted from Coastal Water Project FEIR Revised Figure 5-3.

NOTE: EIR Revised Figure 5-3 provides only a generalized representation of the sea water well
areas with no references to properties included within their boundaries. Precise spatial data
was not provided by the applicant or available from the EIR preparer.

This document was professionally prepared by a GIS Professional, using spatially accurate
imagery, known physical features and property lines to provide a reliable representation of the
Conservancy properties as they relate to the proposed sea well areas. Lack of access to the
spaiial data, if any, used in Revised Figure 5-3, has required some locational interpretation,
which was performed using professional best practices.



MONTEREY COUNTY AGRICULTURAL AND HISTORICAL

LAND CONSERVANCY
P.O. Box 1731, Salinas CA 93902

August 11, 2011

TO: California Coastal Commission

From: The Ag Land Trust of Monterey County
RE: Groundwater Rights and Submerged Lands

Tom Luster asked the question '"Who owns the groundwater in the 180
ft. aquifer under the ocean?"

The answer is that, under California case law which controls the ownership
and use of potable (fresh) groundwater rights in our state, each property
owner with land that overlies a percolated fresh groundwater aquifer
(including the State of California as the "public trust owner" of submerged
lands that are overlying the Salinas Valley potable groundwater aquifer that
extends into the Monterey Bay National Marine Sanctuary ) is entitled

only to its correlative share of the safe yield of the fresh groundwater that
may be used without causing additional over-draft, adverse effects, waste
and/or damage to the potable water resource or to the water rights of the
other overlying land owners. (Katz v. Walkinshaw (141 Cal. 116); Pasadena
v. Alhambra (33 Calif.2nd 908), and reaffirmed in the Barstow v. Mojave
Water Agency case in 2000). The Commission has no right to authorize or
allow the intentional contamination and waste of a potable aquifer which is
also a Public Trust resource (see below), and such an act would be "ulta
vires" and illegal.

The proposed slant "test" wells are intended to violate these laws

and significantly induce saltwater and contamination into an

overdrafted freshwater aquifer (a Public Trust resource) thereby causing
depletion, contamination, waste, and direct and "wrongful takings" of the
private water rights of other overlying land owners and farmers. Further, the
project proponents, by their own admission, have no groundwater rights in



the Salinas Valley aquifer because they are not overlying land owners. Such
a "taking" will constitute a direct and adverse impact and impairment of the
public's health and safety by diminishing a potable groundwater aquifer and
a Public Trust resource. It will also adversely affect protected coastal
priority agricultural enterprises.

In an overdrafied potable groundwater basin, no property owner or user of
water is entitled to pump or take any such actions as to waste, contaminate,
impair, or diminish the quality or quality of the freshwater resource. The
overdrafted Salinas Valley fresh water groundwater aquifer that extends
under the Monterey Bay National Marine Sanctuary is identified as a potable
water resource by the State and is governed the SWRCB Groundwater Non-
Degradation Policy, which finds its source in the California Constitution:

CALIFORNIA CONSTITUTION
ARTICLE 10 - WATER

SEC. 2. Itis hereby declared that because of the conditions
prevailing in this State the general welfare requires that the water
resources of the State be put to beneficial use to the fullest extent

of which they are capable, and that the waste or unreasonable use or
unreasonable method of use of water be prevented, and that the
conservation of such waters is to be exercised with a view to the
reasonable and beneficial use thereof in the interest of the people
and for the public welfare.

In other words, the state has determined that the subject Salinas Valley
potable groundwater aquifer is a protected natural resource. The state may
use the fresh groundwater only to the extent that it has a correlative right that
accrues to its public trust lands as against all other overlying land owners
that are exercising their rights and using the fresh groundwater for beneficial
uses, as mandated and protected in the California Constitution. Further, the
1968 SWRCB Non-Degradation Policy absolutely prohibits the intentional
contamination and/or "waste" of a potable groundwater aquifer by any party.
(See attached Resolution No. 68-16) The fact that the Salinas Valley
aquifer is a potable supply is definitively established in the Central Coast
Regional Water Quality Control Board "Basin Plan" for Central California



Additionally, the mandatory requirements of the California Coastal Act also
control the conduct, powers, and authority of the Calif. Coastal Commission
when addressing these Public Trust resources and this application.

The California Coastal Act - Section 30231 (California Public Resources
Code Section 30231) requires of the Commission that:

Sec. 30231 - The biological productivity and the quality of coastal
waters, streams, wetlands, estuaries, and lakes appropriate to
maintain optimum populations of marine organisms and for the
protection of human health shall be maintained and, where feasible,
restored through, among other means, minimizing adverse effects of
waste water discharges and entrainment, controlling runoff,
preventing depletion of ground water supplies and substantial
interference with surface water flow, encouraging waste water
reclamation, maintaining natural vegetation buffer areas that protect
riparian habitats, and minimizing alteration of natural streams.

The proposed test wells directly and intentionally violate the mandatory
statutory requirements, duties, and obligations imposed upon the California
Coastal Commission by Section 30231 of the Coastal Act to protect and
preserve and restore this potable water resource and protected coastal
resource. The Salinas Valley potable groundwater aquifer, which is proposed
to be wrongfully exploited by the project applicants' slant test wells, is a
"coastal water", is producing potable water which is used and recognized for
human consumption and coastal priority agricultural production, and shall be
"protected from depletion” by the express language of the Coastal Act.

Finally, in the landmark Public Trust case of National Audubon Society v.
Superior Court of Alpine County (1981), the California Supreme Court
confirmed as part of its "Public Trust Doctrine" that the State retains
continuing supervisory control over the navigable waters of California and
the lands beneath them. This prevents any party from acquiring a vested
right to appropriate water in a manner harmful to the uses protected by the
Public Trust.(California Water Plan Update 2009, Vol. 4, Page 2 (1)).

The proposed slant test wells are designed to intentionally

deplete, contaminate, and waste a protected potable water supply and a
Public Trust resource. The project will violate statutory and regulatory
mandates of the California Coastal Act, the California Water Code, the



California Public Resources Code, the California Constitution, and over 100
years of case law governing groundwater rights and the Public Trust
Doctrine. It will result in the wrongful taking of water rights from farmers
who are beneficially using the water for protected, coastal

priority agricultural production and for human consumption. Besides that,
the project applicants, by their own admission, have no appropriative
groundwater rights. They should not even be entitled to a hearing.

This project should be denied, or at the very least continued until

the Monterey County Superior Court can rule on the two lawsuits that are
pending over these issues.

>



STATE WATER RESOURCES CONTROL BOARD

RESOLUTION NO, 68-16

STATEMENT OF POLICY WITH RESPECT TO
MAINTAINING HIGH QUALITY OF WATERS IN CALIFORNIA

WHEREAS the California Legislature has declared that it 1s the
policy of the State that the granting of permits and licenses
for unappropriated water and the disposal of wastes into the
waters of the State shall be so regulated as to achleve highest
water quality consistent with maximum benefit to the people of
the State and shall be controlled soc as to promote the peace,
health, safety and welfare of the people of the State; and

WHEREAS water quality control policies have been and are being
adopted for waters of the State; and :

WHEREAS the quality of some waters of the State is higher than
that established by the adopted policies and it is the intent
and purpose of this Board that such higher quality shall be
maintained to the maximum extent possible consistent with the
declaration of the Legislature;

NOW, THEREFORE, BE IT RESOLVED:

1. Whenever the existing quality of water is better than the
quality established in policies aes of the date on which
such policies become effective, such existing high quality
will be malntained until it has been demonstrated to the
State that any change will be consistent with maximum bene-
fit to the people of the State, will not unreasonably affect
present and anticipated beneficilal use of such water and
will not result in water quality less than that prescribed
in the policies,

2. Any activity which produces or may produce a waste or in-
creased volume or concentration of waste and which dis-
charges or proposes to discharge to existing high quality
waters wlll be required to meet waste discharge requirements
which willl result in the best practicable treatment or con-
trol of the discharge necessary to assure that (a) a pollu-
tion or nuisance will not occur and (b) the highest water
quality consistent with maximum benefit to the people of
the State willl be maintained.

3. In implementing this policy, the Secretary of the Interior
will be kept advised and will be provided with such infor-
mation as he will need to discharge his responsibilities
under the Federal Water Pollution Control Act.



BE IT FURTHER RESOLVED that a copy of this resolution be for-

warded to the Secretary of the Interior as part of California's
water quality control policy submission,

CERTIFICATION

The undersigned, Executive Officer of the State Water Resources:
Control Board, does hereby certify that the foregoing is a full,
true, and correct copy of a resolution duly and regularly adopted

at a meeting of the State Water Resources Control Board held on
October 24, 1968,

4
Dated: October 28, 1968 7/%&&_\ O—

Kerry W. Mulligan
Executive Officer
State Water Resources
Control Board



LAW OFFICES OF
MICHAEL W. STAMP

Facsimile 479 Pacific Street, Suite 1 Telephone
(831) 373-0242 Monterey, California 93940 (831) 373-1214
July 26, 2011

Via Email

Thomas Luster

Energy, Ocean Resources, and Federal Consistency Division
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105-2219

Dan Carl, District Manager
Michael Watson, Coastal Planner
California Coastal Commission
Central Coast District Office

725 Front Street, Suite 300
Santa Cruz, CA 95060

Subject: Water Rights Issues Related to the Regional Desalination Project;
Downey Brand letter of May 20, 2011

Dear Mr. Luster, Mr. Carl and Mr. Watson:

This Office represents Ag Land Trust, which owns agricultural properties in the
Salinas Valley. For years, Ag Land Trust has pointed out that the Regional
Desalination Project does not have valid water rights. The environmental documents to
date have failed to point to valid groundwater rights for the project, and instead took
various inconsistent positions on water rights.

This letter responds to new claims made by Downey Brand LLP, attorneys for
the proponents of the Regional Project, in a letter dated May 20, 2011 to Lyndel
Melton, P.E., of RMC Water and Environment. The Downey Brand letter was submitted
to the Coastal Commission as part of the Regionai Project proponents’ response to the
Commission’s incomplete letter.

The Downey Brand letter raises various claims which may have superficial
appeal but in reality do not identify any usable water rights for the Regional Project
under California law. The claims made in the letter's discussion of “water rights and the
groundwater basin” (Downey Brand letter, sec. 1, pp. 1-4) are addressed briefly here.
Of the four different Downey Brand claims, none has merit, and none provides the
necessary proof of water rights.

Downey Brand's General Claims about Water Rights

Monterey County Water Resources Agency has no groundwater storage rights,
no overlying groundwater rights, and no “imported water rights." The Salinas Valley is
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not an adjudicated groundwater basin. The Salinas Valley Groundwater Basin is
severely overdrafted, as demonstrated by the seawater intrusion which has reached
inland to within 1500 feet of the City of Salinas, according to the latest (2009) mapping.
(Historic Seawater Intrusion Map

Pressure 180-Foot Aquifer, attached as Exhibit A to this letter.)

The EIR for the Coastal Water Project did not comprehensively or adequately
examine the issue of water rights for the Regional Project. The EIR did not include the
key admission by Monterey County Water Resources Agency (“MCWRA”) that it does
not have water rights that would support the pumping of groundwater by the wells for
the Regional Project. (See March 24, 2010 letter from MCWRA to Molly Erickson
admitting that MCWRA does not have any documented water rights for the Regional
Project, and MCWRA General Manager Curtis Weeks’ statement that “Water rights to
Salinas basin water will have to be acquired” in the Salinas Californian, March 31, 2011
[http://www.thecalifornian.com/article/20100331/NEWS01/3310307/280M+-desalination
-plant-10-mile-pipeline-agreed-on-for-Monterey-Peninsula).) The Regional Project
intake wells would be owned and operated by MCWRA.

The Coastal Commission should not be misled by the claims of Downey Brand,
starting with the claim that the source water “will” be 85% seawater and 15%
groundwater. (Downey Brand letter, p. 1.) In fact, the EIR’s Appendix Q predicted
percentages of up to 40% groundwater in the source water throughout the 56-year
modeled simulation period, which is two and two-thirds times greater than Downey
Brand admits. (Final EIR, App. Q, p. )

The general claims made in the Downey Brand letter about water rights (at p. 1,
bottom paragraph) should be disregarded because they are devoid of specific citation
to law or to specific water rights. The specific claims made on the subsequent pages
are addressed below, in order.

Downey Brand's Claim (a) — The “Broad Powers” of MCWRA

Downey Brand’s claim (a) is that MCWRA “has broad powers." (Letter, p. 2)
While that may be true, MCWRA'’s powers do not include groundwater rights that it can
use to pump water for the Regional Project. MCWRA holds only limited surface water
rights (used for the dams and reservoirs some 90 miles south of the Monterey Bay), but
intentionally abandons and "loses management and control" of that surface water when
the MCWRA releases the water into the rivers and subsequently lost to percolation.
"Management and control" are prerequisites to maintain the use of any right to water. in
its letter, Downey Brand mixes inapplicable references to surface water rights and
imported water cases. The issue here is native groundwater, not surface water or
imported water. Downey Brand's approach is inconsistent with basic California
groundwater law which holds that waters that have so far left the bed and other waters
of a stream as to have lost their character as part of the flow, and that no longer are
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what the Regional Project would do. An overlying right is the owner's right to take water
from the ground underneath for use on his land within the basin. An overlying right it is
based on the ownership of the land and is appurtenant thereto. (City of Barstow v.
Mojave Water Agency, supra, 23 Cal.4th 1224, 1240.)

Downey Brand’s Claim (b) — A Right to “Developed” Groundwater

Claim (b) is that MCWRA has a right to withdraw groundwater "because its water
storage operations augment groundwater supplies." (Downey Brand letter, p. 2.) There
is no cognizable legal support given by Downey Brand for that claim in the sole case it
cites: the California Supreme Court in City of Los Angeles v. City of San Fernando
(1975) 14 Cal.3d 199. That case dealt with imported water, as is evident from the
quote cited ("an undivided right to a quantity of water in the ground reservoir equal to
the net amount by which the reservoir is augmented by [imported water]"). Imported
water is “foreign” water from a different watershed — in the case of the City of Los
Angeles, Los Angeles imported water from the Owens Valley watershed. (City of Los
Angeles, supra, 14 Cal.3d at 261, fn. 55.) Because MCWRA does not import water
from a different watershed, MCWRA cannot benefit from the rule that an importer gets
“credit” for bringing into the basin water that would not otherwise be there (ibid., at p.
261).

Under California law, rights to imported or foreign water are those rights which
attach to water that does not originate within a given watershed. (City of Los Angeles v.
City of San Femando, supra, 14 Cal.3d 199, 255-256; City of Los Angeles v. City of
Glendale (1943) 23 Cal.2d 68, 76-77.) Rights to imported water are treated differently
from rights to "native water," which is water that originates in the watershed.

MCWRA's two reservoirs do not contain imported water. The reservoirs store
native water from the Salinas Valley watershed. MCWRA argues that when the stored
water is released, it recharges the basin. Although it may be true that the released
water recharges the basin, MCWRA does not have a unilateral right to get the water
back after the water has been released from the reservoirs. “Even though all deliveries
produce a return flow, only deliveries derived from imported water add to the ground
supply.” (City of Los Angeles, supra, 14 Cal.3d at 261.)

The City of Los Angeles opinion does not help MCWRA, because the opinion
applies only to imported water, and MCWRA does not import water. Downey Brand
does not cite any other case in support of its claim of “developed” water. The claim
fails.

Downey Brand’s Claim (c) - the Doctrine of “Salvaged” Water
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Downey Brand’s third claim is that “[f]he doctrine of salvaged water
demonstrates that seawater-intruded groundwater is available for the Regional Project.”
(Downey Brand letter, p. 3.) Under California law, salvaged water refers to water that is
saved from loss from the water supply by reason of artificial work. Salvaged water
encompasses only waters that can be saved from loss without injury to existing vested
water rights. (Wells A. Hutchins, The California Law of Water Rights (1956) at pp. 383-
385.) Appropriative rights to salvaged water depend on the original source of the water
supply. (Pomona Land and Water Company v. San Antonio Water Company (1908)
152 Cal. 618.) The salvage efforts of native water supplies are bound by all the
traditional considerations that are applicable to the exercise of the salvager's water right
and the interests of other vested rights must be protected. (/bid., at p. 623.)

The Regional Project must respect existing vested water rights. Here, because
MCWRA does not have a water right, and because the interests of the existing vested
rights — of the overlying property owners in the Salinas Valley — must be protected, and
because there is not sufficient water in the overdrafted basin to satisfy those overlying
claims, MCWRA's claim to salvaged water fails.

Downey Brand cites the doctrine of salvaged water as discussed in Pomona
Land and Water Company v. San Antonio Water Company, supra, 152 Cal. 618
(Pomona), but that case does not help the Regional Project. Pomona involved a
dispute between two water companies who appropriated water from a creek. The
companies had existing water rights and a contractual agreement on how the waters
flowing in the creek were to be divided between them. San Antonio Water built a
pipeline in the creek and “saved” some water that would otherwise had been lost due to
seepage, percolation, and evaporation. When Pomona claimed half of this saved
water, San Antonio argued that because Pomona was still receiving the same amount
of “natural flow,” San Antonio should be allowed to keep the extra amount it saved
through its own efforts. The Court ruled for San Antonio, holding that Pomona was
entitled only to the natural flow, and that San Antonio was entitled to any amount saved
by its economical method of impounding the water.

The Regional Project has no similarities to Pomona. The Regional Project does
not involve the “saving” of water by implementation of conservation methods. Rather, it
involves pumping water from the overdrafted Salinas Groundwater Basin — water which
is fully appropriated. Unlike the parties in Pomona who held existing rights, MCWRA
has no groundwater rights it can apply to the Regional Project.

The doctrine of salvaged water does not help the Regional Project proponents.
The claim fails.
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Downey Brand’s Claim (d) — Use of “Product” Water

The claim regarding the use of desalinated water (Downey Brand letter, pp. 3-4)
is not material to the issue of water rights. The claim is apparently meant to distract the
Coastal Commission from the true issue. The Regional Project must have water rights
in order to pump groundwater from the basin and take it to the desalination plant.

The Water Purchase Agreement is merely a contract between the Regional
Project proponents and owners. And none of the Regional Project proponents and
owners holds groundwater rights that can be applied to the Regional Project. The
Water Purchase Agreement does not award water rights to anyone.

Conclusion

None of the Downey Brand claims provide proof of groundwater rights. In an
overdrafted basin, proof of water rights is essential before groundwater can be
appropriated. The Coastal Commission does not have the authority to grant
groundwater rights or to grant approval of a project that relies on the illegal taking of
groundwater that belongs solely to the overlying landowners of the Salinas Valley. We
urge the Coastal Commission to consult with its own expert water rights counsel with
regard to this critical issue.

Thank you for the opportunity to respond to the Downey Brand letter. Feel free
to contact me with any questions.

Very truly yours,
LAW OFFICES OF MICHAEL W. STAMP

Molly Erickson

Exhibit A:  “Historic Seawater Intrusion Map Pressure 180-Foot Aquifer” showing
intrusion as of 2009, dated November 16, 2010 (available at
http://www.mewra.co.monterey.ca.us/SVWP/01swi180.pdf)

Exhibit B: Salinas Californian article, March 31, 2011

Exhibit C: Letter from MCWRA to Molly Erickson, March 24, 2010
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MONTEREY COUNTY

WATER RESOURCES AGENCY

PO BOX 930
SALINAS , CA 83902
(031)7565-4880

FAX (831) 424-7036

CURTIS V. WEEKS 893 BLANCO CIRCLE
GENERAL MANAG

ER SALINAS, CA 93001-4486

March 24, 2010

Molly Erickson, Esq.

LAW OFFICES OF MICHAEL W. STAMP
479 Pacific Street, Suite 1

Monterey, CA 93940

Re: Your Letter of March 22, 2010

You were wrong in considering MCWRA 's response to your March 3, 2010 Public Records
Request as “disingenwous.” Consider the following:

At the Board hearing of February 26, 2010, Mr. Weeks addressed the development of basin
water; that is water that the proposed Regional Desalination Project will produce. The project will
rely upon the removal of sea water, which will most likely contain some percentage of ground
water. Whatever percent is ground water will be returned to the basin as part of the project
processing. As a result, no ground water will be exported. Mr. Weeks® comment to “pump
groundwater,” refers to this process. The process is allowable under the Agency Act, See the
Agency Act (previously provided) and the EIR for the SVWP, which I believe your office has, but
if you desire a copy, they arc available at our offices for $5.00 a disc. In addition, a copy of the
FER for the Coastal Water Project and Alternatives is also available for $5.00 a copy. Purther,
MCWRA inteads to acquire an casement, including rights to ground water, from the necessary
property owner(s) to install the desalination wells. These rights have not been perficted to date,
hence no records can be produced.

As to MCWD, it was previously annexed into Zones 2 & 2A and as such has a right to
ground water. These documents are hereby attached PDF files.

As for the reference to “every drop of water that we pump that is Salinas ground water will
stay in the Salinas Ground Water Basin,” this was a reference to the balancing of ground water in
the basin. The development of the Salinas River Diversion Project is relevant, as it wijl further

Manterey County Water Resources Agency manages, protects, and enhances the quantity and quality of water and
provides specified flood control services for present and future generations of Monterey Couaty
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relieve pressure on the ground water wells. As such, it is a component of the overall plan to protect
and enhance the ground water supply, keep it in the basin, and prevent salt water intrusion. In your
letter of March 22, you did not consider this project as relevant. Nevertheless these records are
available for your review

Looking forward, one additional document is the staff report yet to be finalized for the
Board’s consideration in open session of the Regional Project. When available, this will be

provided.

V

David Kimbrough

Chief of Admin Services/Finance Manager
Encls.

¢¢: Curtis V. Weeks
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LAW OFFICES OF
MICHAEL W. STAMP

Facsimile 479 Pacific Streat, Suite 1 Telephone
(831) 373-0242 Monterey, Califomnia 93940 (831) 373-1214
March 3, 2010

Les Girard Irv Grant

Assistant County Counsel Deputy County Counsel

County of Monterey Monterey County Water Resource Agency
168 W. Alisal Street, 3d Floor 168 W. Alisal Street, 3d Floor

Salinas, CA 93901 Salinas, CA 93901

Subject: Public Records Request
Dear Mr. Girard and Mr. Grant:

This Office would like to inspect the following County records and County Water
Resources Agency records, and possibly copy some of them.

1. All records that reference the groundwater rights held by Monterey County
Water Resources Agency or by Marina Coast Water District, as asserted
at the Board of Supervisors hearing on Friday aftemoon, February 26,
2010, by Curtis Weeks, General Manager of the County Water Resources
Agency.

As further information, we seek all records on which Mr. Weeks based his
response to Supervisor Calcagno’s question regarding whether the Water
Resources Agency has rights to pump groundwater for the proposed
Regional Project. Mr. Weeks responded as follows:

“As to wells that are developing basin water, both
ourselves and Marina Coast Water District are
organizations that can pump groundwater within the
Salinas basin. Every drop of water that we pump that
is Salinas groundwater will stay in the Salinas
groundwater basin. After the implementation, which
will begin . . . actually, the operation of the Salinas
Valley Water Project on the 22™ of Aprit, we'll be fully
in balance. There will be no harm to any pumpers in
the Salinas Valley.”

2, All records that show that after the initiation of the operation of the Salinas
Valley Water Project, the Salinas Groundwater basin will “be fully in
balance,” as Mr. Weeks asserted.
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The request includes all email communications of all kinds, including those, for
example, residing on personal computers, on shared drive(s), and in archived form.
We request access to the emails in the same format held by the County. (Gov. Code,
§ 6253.9, subd. (a).) Instead of printing out electronic records, please place them on
CDs. If the records are kept individually, please copy them as individual emails, and
include attachments attached to the respective emails.

If you produce an EIR or any lengthy documents in response, please identify the

specific pages on which the responsive information is presented.

If there are records that you think might be eliminated from the County
production, please let me know. If the County has any questions regarding this request,
please contact me. We will be happy to assist the County in making its response as
complete and efficient as possible.

| draw the County’s attention to Government Code section 6253.1, which
requires a public agency to assist the public in making a focused and effective request
by (1) identifying records and information responsive to the request, (2) describing the
information technology and physical location of the records, and (3) providing
suggestions for overcoming any practical basis for denying access to the records or
information sought.

If the County determines that any or all or the information is exempt from
disclosure, | ask the County to reconsider that determination in view of Proposition 59,
which amended the state Constitution to require that all exemptions be "narrowly
construed." Proposition 59 may modify or overturn authorities on which the County has
relied in the past. If the County determines that any requested records are subject to a
still-valid exemption, | ask that: (1) the County exercise its discretion to disclose some
or all of the-records notwithstanding the exemption, and (2) with respect to records
containing both exempt and non-exempt content, the County redact the exempt content
and disclose the rest.

Should the County deny part or all of this request, the County is required to
provide a written response describing the legal authority on which the County relies.

Please respond at your earliest opportunity. |f you have any questions, please
let me know promptly. Thank you for your professional courtesy.

Very truly yours,

NN R g

At

Molly Eri(';tllson



Facsimile
(831) 373-0242

Via Email

LAW OFFICES OF
MICHAEL W. STAMP

479 Pacific Street, Suite 1 Telephone
Monterey, Califomia 93940 (831) 373-1214

December 16, 2009

Michael R. Peevey, President,

and Members of the Commission
California Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102

Subject Coastal Water Project EIR Does Not Comply with CEQA; lllegal

Piecemealing of Environmental Review; Potential Takings Claim

Dear President Peevey and Member of the California Public Utilities Commission:

This Office represents the Ag Land Trust, which owns property that would be
affected by the proposed Regional Project. (See attached figure.) The Ag Land Trust
was formerly known as the Monterey County Agricultural and Historic Land
Conservancy. On the Commission’s December 17, 2009 agenda, there is a request to
certify the Environmental Impact Report (EIR) for the Coastal Water Project.

The Ag Land Trust urges the Commission to delay the proposed certification of
the EIR for many reasons, including these:

1.

If the CPUC certifies the EIR now, local public agencies plan to use it to
approve one of the project alternatives, thereby taking away the authority
of the CPUC to select a project based on this EIR.

The Public has had inadequate time to review the EIR, which is over
3,100 pages and is not available in hard copy anywhere in Monterey
County. The Public was told that the EIR certification would be
considered in January 2010. The certification was expedited to December
2009 with inadequate notice to the Public.

The EIR is deeply flawed. The public needs more time to advise the
Commission as to the flaws, so the EIR can be corrected to address key
issues adequately.

The Regilonal Project is the third of the three projects analyzed in the EIR. As
soon as the CPUC certifies the EIR, the local public agencies that are the proponents of
the Regional Project plan to rely on the EIR to approve the Regional Project on an
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expedited basis, as the attached December 9, 2008 powerpoint documents show (see
p. 5). The project proponents have already determined that the CPUC's EIR is
inadequate as to specific known potential impacts, including brine disposal. Given the
EIR omission, a local agency plans to issue a supplemental environmental document to
address brine disposal, and the local agencies can then be under way with the Regional
Project, making the CPUC's future scheduled action to select a project meaningless.

The local agencies would be able to do this because they are not subject to
CPUC authority. They are seeking grant funding which would provide project financing.
Once the local agencies approve the Regional Project, the CPUC would not be able to
rely on its certified EIR to select either of the two projects proposed by Cal Am. The
reason is that to select either of the Cal Am projects would mean the CPUC would be
allowing a second project to be built, in addition to the Regional Project. The EIR does
not evaluate the environmental impacts of two projects being built. it addresses the
impacts of only one of three projects being built. If the local agencies approve the
Regional Project first, as they plan to do, then when the CPUC in April 2010 considers
selecting a project, the CPUC could not rely on its own EIR to do so because the EIR
does not envision two projects being buiit. A second project would have significant
cumulative and growth-inducing impacts that have not been analyzed in the EIR.

The CPUC cannot certify an EIR for a project over which it has no jurisdiction.
Under CEQA, "lead agency” is defined as "the public agency which has the principal
responsibility for carrying out or approving a project which may have a significant effect
upon the environment.” (Pub. Resources Code, § 21067, italics added.) The CPUC is
not the lead agency for the Regional Project, because the CPUC would have no role in
approving or carrying out the desalination plant, the source water wells and pipelines, or
the brine disposal, which are the principal facilities of the Regional Project. The
desalination plant would be owned and operated by the Marina Coast Water District
(MCWD), a local public agency. Monterey County Water Resources Agency (MCWRA)
would own and operate the wells. The brine disposal would be through facilities owned
by the Monterey Regional Water Pollution Control Agency (MRWPCA). The public
agencies would carry out and approve the project. The lead agency for the Regional
Project should be a local agency.

As the Court of Appeal held in addressing the issue of the lead agency, “Our
threshold question here is which agency . . . has the principal responsibility for the
activity.” (Friends of Cuyamaca Valley v. Lake Cuyamaca Recreation and Park District
(1994) 28 Cal.App.4th 419, 427.) The specific facts of a case determine who is lead

agency. (/d., atp. 428.)

The Legislature enacted CEQA in 1970 as a means to force
public agency decisionmakers to document and consider the
environmental implications of their actions. (§ 21000,
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21001; Friends of Mammoth v. Board of Supervisors (1972)
8 Cal.3d 247, 254-258, criticized on another ground in Kowis
v. Howard (1992) 3 Cal.4th 888, 896.) CEQA and its
Guidelines ( Cal. Code Regs., tit. 14, § 15000 et seq.)
constitute a comprehensive scheme to evaluate potential
adverse environmental effects of discretionary projects
proposed to be carried out or approved by public agencies.
(§ 21080, subd. (a); Citizens for Quality Growth v. City of Mt.
Shasta (1988) 198 Cal.App.3d 433, 437.) "The foremost
principle under CEQA s that the Legislature intended the act
‘to be interpreted in such manner as to afford the fullest
possible protection to the environment within the reasonable
scope of the statutory language.'" (Laurel Heights
Improvement Assn. v. Regents of University of California
(1988) 47 Cal.3d 376, 390, quoting Friends of Mammoth v.
Board of Supervisors, supra, 8 Cal.3d at p. 259.)

The issue here is . . . [which public agency] was the public
agency required under the act to evaluate potential adverse
environmental effects of this activity. Or, using the
applicable terms of art under CEQA, the issue is whether the
District was the "lead agency."

(Friends of Cuyamaca Valley v. Lake Cuyamaca Recreation and Park District, supra, 28
Cal.App.4th 419, 426, internal parallel citations omitted.)

Under CEQA, a local agency must be lead agency for the Regional Project due
to (1) the CPUC's lack of jurisdiction over the Regional Project's primary components,
(2) the local agencies’ ownership interests in the proposed desalination plant, source
wells and pipeline, and brine disposal, and (3) the local agencies will be the first to act
on the project approvals (see FEIR Figure 5-6 and presentations attached to this letter
for reference).

The EIR does not clearly present this issue. Instead, the EIR discussion of
agency roles under CEQA is inaccurate and fails to disclose the material facts or the
issues. The EIR lacks the required comprehensive discussion of the issues to inform
the public and decisionmakers. At best, the EIR creates a significant ambiguity.

The EIR repeatedly describes the CPUC as the lead agency, and the local
agencies (such as the MCWD. MCWRA, and MRWPCA) as responsible agencies (e.g.,
FEIR Master Response 13.3). The EIR does not directly address whether those roles
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would be different for any of the project alternatives. Instead, in discussing the
Regional Project, the EIR merely alludes to the CPUC as not having direct authority or
jurisdiction over the project proponents. The EIR never addresses a key CEQA issue:
that the CPUC is not the lead agency for the Regional Project. The EIR never identifies
which agency would be lead agency for the Regional Project.

Perhaps as a result of the EIR's confusing discussion, the draft decision before
the CPUC to certify the EIR contains similar important ambiguities. For example, the
draft decision states that Phase 2 of the Regional Project is not subject to the CPUC'’s
approval at this time. (Draft Decision, rev. 1, p. 19.) However, the draft decision fails to
clarify that Phase 1 of the Regional Project is also not subject to the CPUC's approval -
either now or in the future — because the project proponents are not subject to CPUC
jurisdiction. The project proponents ~ the local public agencies - can and plan to
approve and carry out the Regional Project without CPUC involvement.

Only one week after the EIR was released, the ALJ issued a proposed draft
decision certifying the EIR, which was later revised with minor non-substantive
changes. The draft decision proposes that the CPUC make findings that are not
authorized by CEQA, and proposes an order for which the CPUC has no authority. The
Order states that the EIR is “certified for use by . . responsible agencies in considering
subsequent approvals of the project, or for portions thereof.” (Draft decision, p. 24.)
The CPUC does not have authority to make that order, and no supporting reference is
provided. If local agencies approve the project or project components first, before the
CPUC does or can, then the first local agency to act becomes the lead agency under
CEQA. (See City of Sacramento v. State Water Resources Control Board (1992) 2
Cal.App.4th 980; Citizens Task Force on Sohio v. Bd. of Harbor Commissioners of the
Port of Long Beach (1979) 23 Cal.3d 812.)

The draft decision asserts (p. 20) without legal support that “the lead agency
must find that the document was (or will be) presented to the decisionmaking body for
review and consideration prior to project approval.” There is nothing in CEQA that
requires a finding that the document “will be” presented to the decisionmaking body,
and such a finding is both misleading and confusing. Further, with regard to the
Regional Project, the CPUC has no authority over what documents will be presented to
the various decision-making bodies who will act on project components. As another
example, the proposed finding of fact #1 fails to state that the CPUC is not the lead
agency for review of the Regional Project alternative. The CPUC has no authority over
the local agencies who are the proponents of that project. The draft decision is also
inaccurate in key respects, including the claim that the FEIR states that the Monterey
Peninsula has experienced seawater intrusion for decades. The Monterey Peninsula
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has no documented problems with seawater intrusion. Throughout this proceeding, the
lack of familiarity with the on-the-ground conditions has been a significant problem.

The project description has changed dramatically from the Notice of Preparation
to the Draft EIR to the Final EIR. This violates the basic CEQA tenet that "An accurate,
stable and finite project description is the sine qua non of an informative and legally
sufficient EIR. (Concemed Citizens of Costa Mesa v. 32nd Dist. Agric. Ass’n. (1986) 42
Cal.3d 929, 938, intemal citations, quote marks and punctuation omitted.) Here, the
changes from the Notice of Preparation, to the Draft EIR, to the Final EIR have violated
this basic principle. As one example, a project alternative (the Reglonal Project) that
was not proposed to be built by the project applicant (Cal Am) and was not subject to
the CPUC's jurisdiction was added after the EIR was under way. Under the
circumstances, the EIR’s inclusion of the Regional Project was highly unusual and not
adequately explained in the EIR, either substantively or procedurally. Other examples
of the significant EIR flaws are provided here.

_acK Ol iance ey Lol . i
The EIR fails to disclose Monterey County’s requirement that each desalination plant
include an alternative source of water supply (Monterey County Code, Ch. 10.72). The
code requires that a permit be obtained for all desalination facilities (1 0.72.10), and
states that the permit application shall include:

a contingency plan for alternative water supply which
provides a reliable source of water assuming normal
operations, and emergency shut down operations. Said
contingency plan shall also set forth a cross connection
control program.

(Monterey County Code, § 10.72.020.F, attached for reference.) None of the three
proposed projects includes a “contingency plan for alternative water supply.” As
proposed, the City of Marina and the majority of the Monterey Peninsula population
would rely on the project for their water supply. If that supply fails, either for a short
term or for a long term, the community will not have a water supply. The EIR does not
analyze the projects’ inconsistencies with the County requirement for an alternative
water supply. In response to the comment that the project should include an operations
plan and a contingency plan, the EIR merely states “comment noted.” (FEIR, G-
SVWC-13 and response thereto.)

The EIR omission is significant due to CEQA's requirement that in order to fulfill
CEQA requirements, environmental review is mandated "at the earliest possible stage.”
(Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263, 282.) By failing to
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include consideration of an alternative water supply in the project description, the EIR is
piecemealing the environmental review, because such alternative supply is required.

The EIR omission is also significant due to the magnitude of the health and
safety risk to the community which is the County Code intends to address. (See
attached County documentation supporting the creation of Chapter 10.72.)
Desalination plants have a very poor record of operations and maintenance. There is
no record of any desalination plant of any size, such as proposed here, operating for
any reliable period of time in the United States. The few that have been constructed
have had very serious design, construction, and maintenance issues. For this reason,
the success of the three proposed projects is pure speculation. If, as proposed, the
vast majority of the Monterey Peninsula population and all of Marina - including
residents, industry and business — rely on the desalination plant for their water supply,
and the supply stops, or is interrupted, there would be very significant impacts and risks
to public health and safety. The EIR does not address this issue.

nd i ts: The EIR contains incorrect and misleading
material statements. The inaccuracies extend to basic information about the current
environmental setting. For example, section 1.6 Project Setting (pp. 1-7 and 1-8)
contains significant misstatements of fact. No support is provided for these
misstatements which include (1) the claim that the MCWRA is a primary custodian of
water supplies in North Monterey County (when in fact, MCWRA is not a water supplier
and, critically, does not have appropriative rights), (2) the claim that the Salinas Valley
Water Project will “stop seawater intrusion and provide adequate water supplies to meet
current and future (2030) needs” (when in fact the SVWP EIR admits it may not achieve
those goals), and (3) the claim that the San Clemente Dam is “the major point of
surface water diversion from the [Cammel] river” (when in fact the San Clemente Dam
provides no water supply because it is fully silted up and is proposed to be removed).
These three examples early in the EIR set the stage for the myriad errors and
misrepresentations that permeate the EIR document. There are many other problems
which the public has been unable to present to the CPUC staff.because of the
expedited schedule, the length of the EIR, and the lack of availability of a hard copy of
the EIR. The EIR preparer should correct all errors before the EIR is considered for
certification.

As another material example, the EIR incorrectly identifies and discusses Zone
2C in a way that is misleading to the public and to decisionmakers. (See, e.g., FEIR, p.
6.2-16.) Zone 2C is not a groundwater scheme. It is a zone created for the purposes
of tax assessments, and delineates the boundary of the area that would purportedly
benefit from — and therefore be assessed for — the Salinas Valley Water Project, which
is a surface water project. The distinction is critical.



Michael R. Peevey, President,

and Members of the Public Utilities Commission
December 16, 2009

Page 7

SC ymulative and Growth-Inducing Impacts: These failures take
many forms. As one significant example, the FEIR fails to adequately disclose that the
local agencies’ hybrid Regional Urban Water Augmentation Project (RUWAP) would
produce up to 3,000 AFY, which is expected to be online between 2008 and 2015. The
EIR describes the RUWAP as producing only 1,000 AFY. It fails to identify or
investigate the additional 2,000 AFY of RUWAP supply that is currently under active
implementation, and that would be provided to the MCWD and the Peninsula. As a
result, the EIR fails to adequately analyze the potential growth-inducing environmental
impacts of the proposed projects, fails to adequately describe or analyze environmental
setting, and fails to adequately describe or analyze cumulative impacts. (See
attachments for further documentation of the hybrid RUWARP project currently under
way by local agencies.)

fails to analyze the potential impacts of the proposed ocean outfall disposal of the brine
that would be produced by the desalination plan. As one material example, the
Regional Project proposes to use the treated water wastewater outfall owned by the
MRWPCA. Studies indicate that MRWPCA's outfall capacity may not be available for
all outfall flow conditions. It is unknown whether the outfall could accommodate all
outfall operating parameters if the Regional Project is built. It is foreseeable that brine
discharge would exceed outfall capacity during high-flow periods. There is no analysis
of the availability of wastewater for the various demands of multiple projects. It is
foreseeable that if all wastewater is used for disposal and brine dispersion, that
commitment would cause significant impacts on the RUWAP (which uses recycled
water from the MRWPCA) and the Ground Water Replenishment project that is an
essential part of the Regional Project.

The EIR fails to disclose or investigate these issues or their potential significant
impacts. The EIR fails to investigate important issues including: the capacity of the
existing outfall to accommodate increased brine flow; the potential sacrifice of outfall
capacity allocated for future development in the area in favor of allocating unused
capacity for brine; minimization of stormwater capacity in the outfall and how this might
be mitigated (e.g., storage tanks, ASR well, if mitigation is even possible, etc.); or
blended water quality in light of applicable water quality parameters, including NPDES
discharge limits for TDS. Further, the EIR fails to adequately describe or investigate the
fate of desalination-facility cleaning chemicals and other project waste streams. This is
not new information. It has been openly and publicly discussed since at least early
2008. (See February 20, 2008 report to MPWMD, attached.)

The local agencies have acknowledged that the CPUC's EIR does not
adequately address brine disposal through their own actions to address the omission.
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Even before the comment period on the CPUC's Draft EIR closed, one agency had
already begun to prepare a separate environmental review of brine issues that should
have been included in the CPUC's EIR. This fractured approach to environmental
review of project components is piecemealing, which is prohibited by CEQA. The local
agency's work is intended to allow the local agencies to move ahead with the Regional
Project without the active involvement of the CPUC, and even if the CPUC intends to
select a different project of the three analyzed in the EIR.

Piecemealing of Project Review: Another example of the EIR’s inadequacy and
piecemealing is the project description's failure to include the known cogeneration
facility that is part of the project. That facility has been proposed at least since 2008,
before the Draft EIR was released. (See attached references, including March 2009
presentation by Curtis Weeks of Monterey County Water Resources Agency.) As a
result of this failure, the EIR fails to analyze the potential environmental impacts of that
facility. The very brief EIR discussion (FEIR pp. 545 and 5-46) contemplates the new
facility, but defers analysis to a future date. The new facility is foreseeable and would
be built as part of the Regional Project, to enable the project. The environmental
analysis should not have been deferred, and should have been included in the FEIR.

analvzed Impacts o ted North County Aquifers: The FEIR is
claiming the “modeling” indicates there will be no impacts of pumping 24,000+ AFY out
of the 180-foot aquifer. However, a review of the well locations upon which the EIR
modeling is based shows that none of them are located within any of North County’s
hydrological subareas.! For this reason, the wells could not show impacts to North
County wells, because that information was not part of the model. The Salinas Valley
Water Project was approved by the voters based on claims that it would improve the
North County aquifers, which are uphill from the Salinas Valley Groundwater Basin.
Several times, MCWRA general manager Curtis Weeks has publicly described that
claim by likening the basin to a bathtub into which North County aquifers run, and when
the water level of the bathtub increases, the aquifers do not run downhill to the same
extent. Here, the EIR fails to analyze whether the pumping of 24,000+ AFY —or
88,000 AFY, as is foreseeable — on the North County hydrological subareas.

EIR Relies on False Assumption: The EIR uses the modeling presented by the
project proponents. According to the EIR, project proponent’s Regional Project impact
analysis relied on a modeling assumption that the SVWP Phase il would be in place.

' This can be determined by reviewing the mapping of North County’s subareas in
relation to major roadways, and comparing that information to the figures showing well
locations in the EIR appendices in relation to those same roadways.
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The SVIGSM modeling used to evaluate impacts of the
Regional Project was based on a future baseline condition
that assume complete implementation of Phase Il of the
SVWP.

(FEIR, p. 14.5-145.) However, no “Phase Il of the Salinas Valley Water Project’ is in
place, and it is unclear what the EIR means. A second SVWP phase is not proposed,
approved, funded or built. The Salinas Valley Water Project EIR did not use the term
“Phase I1," but it did envision an expanded distribution system to address the continuing
water supply challenges in the Salinas Valley (e.g., SVWP EIR, p. 2-294). Because the
modeling of the SVWP indicated that the SVWP may not halt seawater intrusion, the
MCWRA contemplated a future expanded distribution system. Presumably that future
expanded system is what the CWP EIR means when it refers to “Phase Il of the
SVWP.” The SVWP EIR projected a cost of more than $40 million for this distribution
system, which presumably voters would need to approve, just as voters were required
to approve the initial SVWP phase currently under construction. Since then, every
distribution scheme the MCWRA has discussed dwarfs the $40 million estimate found
in the EIR.

The CWP EIR describes what is calls “Phase II" of the SVWP as "Increased
diversion. Delivery could be directly to urban or could be expanded to CSIP with
equivalent amount of pumped groundwater to urban." The CWP EIR also describes it
as “urban supply.” (FEIR, p. N-44.) The purported “Phase II” is also addressed at page
8.2-18. It is unclear to which Regional Projact phase the CWP EIR discussion applies.

The EIR does not identify all of the assumptions used by the project proponents
for their modeling, which is a significant concermn. As a result, the public and the
decision makers are not informed of the project proponents’ assumptions, which can
make a critical difference in the outcome of the modeling on which the EIR relied. The
modeling and reliability is no better than the reliability of the underlying assumptions,
and the assumptions are not adequately described.

(1d{iC W8S at s ":1' ! SYE ' LS
Properties: The EIR does not adequately investigate or discuss the impacts on
overlying or adjacent properties. For this reason, the EIR fails as an informational
document under CEQA.

The EIR even fails to clearly identify where the projects would be located, which
is another aspect of the inadequate and changing project description. There is no
reliable information as to where the wells or the pipelines would be located. Revised
Figure 5-3 is the EIR’s best depiction of the well and pipeline locations for the proposed
seawater intake. The poster figure is a blurry generalized drawing. The figure fails to
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identify the difference between the blue swath and the brown swath. The EIR does not
identify property, parcels, or locations.

The EIR inappropriately defers that crucial investigation to a future date, and
does not contemplate further CEQA review of that information. That was verified by
Janet Brennan on December 11, 2009, in email communications with Eric Zigas, ESA
(attached).

This deferred analysis is inappropriate under CEQA for several reasons. As one
example, it fails to adequately address and identify the potential environmental impacts
on the properties or potential property rights or taking issues. The Ag Land Trust has
identified potential impacts and issues several times in its communications with the
CPUC and ESA. It has not received any response other than a cursory and inadequate
one in the EIR response to comments. The Ag Land Trust, which owns property
underlying the blue swath on Figure 5-3, and possible the brown swath as well, has
important property interests at stake, but never received notice from the CPUC, Cal Am,
or the local agencies of the proposed certification of the EIR on December 17, 2009.
The EIR claims that contacts were made with overlying landowners, but the Ag Land
Trust was not contacted. (See the attached figures to show the Ag Land Trust
properties with respect to the proposed Regional Project.)

In a related example, the EIR fails to adequately disclose or consider the .
projects’ potential impacts on sensitive habitat. For example, the Martin Dunes property
is included in the blue swath that identifies well locations and pipeline locations for the
Regional Project (see FEIR Revised Figure 5-3 and figures attached to this letter).? The
Martin Dunes property contains one of California’'s most ancient and intact dune
ecosystems. It is located south of the Salinas River National Wildlife Refuge. At least
six federally or state listed species are known to occur at the site, including Western
snowy plover, Smith’s blue butterfly, Monterey spineflower, Monterey gilia, Menzies’
wallflower, and California legless lizard, as well as other special-status species.
Maritime chaparral, which is also sensitive habitat, is also on the Martin Dunes site.

The Martin Dunes are owned by the Big Sur Land Trust, which has made significant
efforts to restore and protect the property and its resources. The North Monterey
County Land Use Plan specifically addresses the site in several sections, including key
policy 2.3.1, and specific policy 2.3.3.A.6, and recommended action 2.3.4.5, attached
for reference. The EIR fails to identify or discuss these issues, which is a failure to
adequate describe the environmental setting, as well as a failure to investigate potential

2 That figure is not specific as to parcels or properties. When mapping information was
requested of the EIR preparer ESA, ESA responded was that there was no more
specific information available for the project location other than as shown on Revised
Figure 5-3. :
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impacts. The EIR mitigations do not adequately mitigate for potential impacts. There
are no mitigations to potential impacts on Western snowy plover, Monterey spinefiower,
Monterey gilia, Menzies' wallflower, and California legless lizard. Mitigation measure
4.4.1a proposed for Smith's blue butterfly are inadequate, because it is permissive and
not mandatory. Subsections (2) and (3) merely state that certain actions “should” be
made, without accountability by the project applicant or public agency if they do not
happen, and without identifying the potential impacts if the actions are not taken.
Further, FEIR Table 7-1 states that the expansion of the Salinas River Diversion Facility
would be in Phase | of the Regional Project. That is incorrect; the expansion is in
phase 2 of the Regional Project. FEIR Table 5-1 clearly shows the diversion facility in
Phase 2. The internal inconsistencies in the EIR, like this one, make parts of the EIR
impossible to understand because the information cannot be reconciled. For this
reason as well, the EIR fails as an informational document.

Separately, the EIR figures are inconsistent with project depictions presented
just last week to the local cities and agencies by Jim Heitzman, General Manager of
MCWD and Curtis Weeks, General Manager of MCWRA. (See attached December 9,
2009 powerpoint presentation.) These agencies are the ones who will be implementing
the project. If the EIR figures are inaccurate, as they appear to be, that also causes the
EIR to fail as an informational document.

The MCWRA Act prohibits groundwater exportation due to concern about the
*balance between extraction and recharge” within the Salinas Valley Groundwater Basin
(MCWRA Act, § 52-21; FEIR p. 4.2-28). The EIR does not dispute that the Salinas
Valley Groundwater Basin is in overdraft and has been increasingly in overdraft for
decades, as shown by the steady inland progression of seawater intrusion. One of the
three projects reviewed in the CWP EIR -~ the Regional Project — would pump
groundwater directly from the overdrafted Salinas Valley Groundwater Basin. Another
of the projects — the Cal Am North Marina project — would pump groundwater indirectly.

These two projects would violate the MCWRA Act because the project would
extract groundwater and not recharge the basin. Instead, the groundwater would be put
to use. The EIR claims that the amount of groundwater pumped would be retumed in
the same volume to the basin, either by providing the water for irrigation through CSIP
(the Cal Am North Marina project) or for consumptive use by MCWD customers (the
Regional Project). However, use of the “retumed” water for irrigation would allow only
50% of that amount to recharge the basin. The County uses a 50% return water factor
for irrigation in its standard water calculations. Both of these two methods — irrigation
and consumption ~ would violate the Act's requirement for a “balance between
extraction and recharge” because any recharge of the basin would be much less than
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the amount extracted from the basin. Use of the pumped groundwater for MCWD
connections would also violate the MCWRA Act, because such use results in far less
than a 50% retumn to the basin, because much water is lost through irrigation and
sewers. The EIR fails to adequately discuss these issues, impacts and inconsistencies.

The proposed desalination project would export Salinas Valley groundwater to
the Monterey Peninsula. The proposed way around the prohibition on groundwater
exportation is to “retum” an “annual average” to the Salinas Valley Groundwater Basin
by placing it in the 80-AF CSIP pond for irrigation of Salinas Valley agricuitural lands.
There are multiple problems with the EIR’'s analysis.

There is no question that Salinas Valley Groundwater would be exported to the
Monterey Peninsula. Such groundwater would be pumped “at unspecified volumes”
(FEIR, pp. 4.2-50, 6.2-16), desalinated, and sent through the Cal Am pipes to the
Peninsula. It is misleading for the EIR to claim that the groundwater would stay in the
basin. The groundwater would be mixed with the seawater as it comes up the pumps,
through the pipelines, and through the treatment plant. The groundwater molecules
cannot be separated from the seawater molecules. The treated water would be a blend
of both kinds of water, and that blended water would be exported to the Monterey
Peninsula.

The EIR does not describe how the “annual average” will be calculated, or who
will verify it. The proposed use of an “average” means that in some years more water
will be exported to the Peninsula than “returned” to the Salinas Valley basin, which
means that in those years the basin would be further imbalanced (causing attendant
harm) through the operation of the proposed project. The EIR fails to analyze this
inconsistency with the MCWRA prohibition, and fails to analyze the potential
environmental impacts of the scheme.

The EIR repeatedly uses the 85% seawater/15% groundwater proportions,
although those proportions are projected only for the first 10 years (FEIR, Appendix Q,
p. 24). The EIR fails to adequately discuss or investigate whether the proposed actions
are feasible or effective in future project years, when the proportions change
significantly to 60% seawater and 40% groundwater, or what potential impacts those
actions may have. For example, in the years when the 24,870-AFY of pumped water is
40% groundwater, that 40% would be 9,947 AFY of desalinated water that must be
returned to the SVGB. The desalination plant is intended to produce 10,700 AFY,
under full operating conditions. The Monterey Peninsula (Cal Am system) will be
depending on receiving 8,800 AFY of that amount during normal weather years. If
9,947 AF are retumed to the SVGB, and Marina takes its 1,700 AF, that leaves only
553 AF for the Monterey Peninsula, far less than it would be depending on. Even if
Marina decides to pump from its unsustainable Deep Aquifer during that year, and
thereby does not use its 1,700, that would leave only 2,253 AF for the Monterey
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Peninsula system, which is only a small fraction of Cal Am’s needs under Order 95-10
and the Seaside Basin adjudication. This is a foreseeable scenario which the EIR fails
to address.

The EIR states that Salinas Valley groundwater extracted by the Cal Am North
Marina project would be returned using the CSIP 80-AF pond (FEIR p. 13.6-8). The
EIR fails to investigate or explain whether the proposed “return® method can be
accommodated by the 80-AF pond in all years through the life of the project, for all
volumes of foreseeable water, both in wet and dry years, and what the environmental
impacts would be. The water “returned” to the Salinas Valley would be surface water,
and the recipients of that surface water may not have rights to that water.

For the Regional Project, the EIR states that the pumped Salinas Valley
groundwater would be delivered to the MCWD service area within the Salinas Valley
basin (FEIR p. 13.6-8). The EIR fails to discuss how the water in excess of the 1,700
AF required for use within the MCWD would be returned to the SVGB. In some years,
the volume of the water to be returned would far exceed 1,700 AF. The EIR omits any
analysis of whether adequate water rights are held by the proposed appropriator of the
Salinas Valley groundwater for such actions.

Under the predicted 60% seawater/40% groundwater scenario, in order to
provide the 8,800 AF to the Monterey Peninsula (Cal Am system), the intake wells
would have to pump 88,000 AFY. Of that 88,000 AFY, the 40% to be returned to the
Salinas Valley Groundwater Basin would be 35,200 AFY. Of that 88,000 AFY, the
desalination plant would produce 44,000 AF of desalinated water. The proposed
“return” to the Salinas Valley Groundwater Basin would be 35,200 AF. Assuming the
MCWD 1,700 AF is part of the amount retumed to the Salinas Valley Groundwater
Basin, that would leave 8,800 AF for the Monterey Peninsula. The EIR fails to
investigate this foreseeable scenario, or what the impacts would be of 88,000 AFY of
pumping, or the fact that the desalination plant is not designed to process 88,000 AFY
of untreated water or to produce 44,000 AF of desalinated water. And there is no
discussion of whether returning 35,200 to the Salinas Valley Groundwater Basin is
feasible, or how it would be done. There is no question this foreseeable scenario would
cause significant impacts, none of which has been addressed in the EIR.

The EIR fails to analyze any potential impacts for the times when the EIR
indicates that the proportions of the pumped water will be approximately 60% seawater
and 40% groundwater. (FEIR Appendix E and Appendix Q [modeling shows TDS
concentrations of from 21,300 mg/L to 34,500 mg/L over a 56-year period]. ) The EIR
fails to investigate whether the project would be able to pump or deliver sufficient water
to provide 12,500 AFY to the Monterey Peninsula every year under the foreseeable
scenario requiring a “return” of up to 40% of the pumped water to the CSIP or requiring
the distribution of up to 40% to the MCWD service area within the Salinas Valley basin
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for years at a time. There is no evidence that there is current demand for 40% of the
pumped water within that MCWD service area. Thus, at times, only 80% of the water
would be available for export to the Monterey Peninsula, when that area requires — and
is planned to receive under the proposed project — 85% of the desalinated water,
assuming perfect and uninterrupted plant operations. The EIR fails to investigate or
explain how the difference between the available desalinated water and the area’s
water demand will be met over the life of the project, and the potential impacts over
time. The evidence is that the current MCWD demand within the Salinas Valley
Groundwater Basin is less than the 40% of the pumped water that would be delivered
to that MCWD area. The EIR has failed to investigate or disclose the impacts of the
forced delivery of that amount of water to that area. That forced delivery would
foreseeably cause growth which has not been analyzed in the EIR.

Another significant issue is the lack of accountability for the amount of
groundwater pumped. As one example, for the North Marina project, the EIR assumes
that Cal Am will keep track of the amount of water pumped, and the salinity of that
water. There are no requirements with regard to frequency of monitoring, and no
provision or mitigation requiring Cal Am to report its pumping and water quality
information to any public agency. Therefore, Cal Am would not be accountable to any
public agency, and could keep its number secret and unverified by the public and the
government.

The EIR uses only modeling scenarios that assumed continuous pumping. (See,
e.g., p. E-31, Appendix E, Appendix Q.) The models were prepared and submitted by
the project proponents. The EIR claims that the applicants’ models of continuous
pumping of the desalination intake wells show the creation of an underground trough in
the water level due to the volume of water being pumped. The EIR claim is that over
time the pumping will decrease and/or halt the progression of inland seawater intrusion
because the pumps will be sucking up seawater faster than the seawater intrudes.
There was no modeling for anything other than continuous pumping, or cessation,
including any scenario for the likely interruption of pumping (at any time, including at
end of the project's lifetime).

An assumption of continuous pumping is not reasonable. Desalination facilities
simply are not reliable. There are very poor track records of the two similarly sized
plants in the United States (the Tampa Bay desalination plant and the Yuma Desallter).
Large desalination plants as proposed here have proved to be unreliable and have
been non-operable for long periods of time, and none has ever operated at full capacity.
The EIR fails to investigate or disclose this information, or what would happen if the
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proposed plant is non-operable for long periods of time (or even for short periods), and
if it never operates at full capacity.

In addition to failing to adequately investigate the potential environmental
impacts of non-continuous pumping throughout the life of the project, the EIR also fails
to discuss the potential environmental impacts that may occur at the end of the plant’s
useable life, which the EIR anticipates to be approximately 50-56 years.

Groundwater has several unknowns. Unknown variables require assumptions to
be made in each analysis. The unknowns and assumptions can be reduced through
testing the groundwater system through pumping and monitoring wells. This has not
been done here to the level that would provide usable data for reliable conclusions.

The testing that was done for the EIR was minimal and based on an insufficient number
of wells and locations. For that reason, the EIR conclusions are not reliable or
adequate information. Even after test wells are used to validate assumptions, there
remains the variable of time. Things change over time, yet the EIR does not recognize
that basic fact of nature.

If water is removed from the aquifer by wells, then an equivalent amount of water
will move in from one side or the other to fill the vacated space. Given the proximity of
the ocean to the location of the wells, it is far more likely that the vacated space will be
filled in by seawater than by groundwater. If the replacement water comes from off
shore, that means increased seawater intrusion. The EIR claims that the replacement
water will come from inland, which will halt or reverse seawater intrusion. However, that
scenario can only occur if there is already a net flow of water from inland to offshore in
the vicinity of the wells. Based on over 50 years of data (the seawater intrusion figures
presented by Monterey County), that will not be the case unless either it is a temporary
condition that occurs only in very wet years or the wells are located in an area that does
not already have seawater intrusion. The EIR acknowledges that the wells will be
located in an area that has seawater intrusion. Accordingly, the only time that the EIR
claim would be valid would be during very wet years, when there is a net flow of water
from inland to offshore in the Salinas Valley Groundwater Basin. In the vast majority of
years — in other words, all years that are not “very wet” — the EIR claim would not be
valid. The EIR fails to disclose or discuss these issues, and draws its conclusions
based on its flawed assumption of continuous operations.

The EIR claim of a “trough” that would halt seawater intrusion is inconsistent with
the theory behind the Castroville Seawater Intrusion Program (CSIP). The CSIP goal is
to reduce pumping by coastal agricultural property owners because by doing so, the
theory goes, seawater intrusion will be slowed. That theory is opposite fo the one
proposed in the CWP EIR, which is that significant continuous pumping at the coast will
halt seawater infrusion. Both theories cannot be correct, and the EIR has failed to
address the inconsistencies.
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Critically, the EIR does not use any model runs that assumed a multi-year
drought, which is a foreseeable scenario in the semi-arid Central Coast. The project
impacts on the aquifers may be very different under those scenarios. The rigid
assumptions used by the models relied upon by the EIR are not reasonable under the
circumstances and the known likely variables.

It appears that the EIR uses only modeling runs presented by project
proponents. For example, the July 25, 2008 model run was prepared by Geoscience,
Cal Am’s consultant. The June 5, 2009 and September 11, 2009 reports were
prepared by RMC Water and Environment, which represents the Regional Project
proponents. CEQA requires independent investigation and review of materials
submitted by project proponents, to rest their validity and reliability. It appears that was
not done here.

The responses to comments do not meet the requirements of CEQA for
good faith, reasoned responses. There are many examples of this violation of CEQA
mandates. For example, the response to L-PSMCSD-2(b) fails to answer the issue and
question clearly raised, and instead uses a semantic pretense about dates. As another
example, the response to L-PSMCSD-2(a) merely regurgitates the testimony of an
attorney for a project proponent for more than two pages, without a reasonable
independent investigation or discussion of the issues. In that response, the claimed
legal basis is highly suspect and has not been confirmed under California law.

As another example, the responses to The Open Monterey Project (TOMP)
comments are nonresponsive. For example, a TOMP comment is that future expansion
of project facilities would be easier. The FEIR response (p. 14.5-201) states,
*Therefore, construction of the plant would not substantially alter the character of the
areas and any future expansion would required additional permitting and review." This
inadequate response fails to address the ease of expansion from a technical,
environmental and financial perspective, and the related growth-inducing impacts.
Desalination plants are very costly to construct. Once the initial expense is invested,
the expansion of the plant to accommodate increased production is relatively much less
costly. This also means that the Peninsula ratepayers would be subsidizing growth for
other areas in Monterey County.
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On November 6, 2008, and again on April 15, 2009, the Ag Land Trust notified
the Public Utilities Commission of certain key flaws in the Coastal Water Project EIR.
Specifically, the first full paragraph on page two of the Trust's November 6, 2006 letter
(identified as "G_AgLTr-3" in the FEIR) states that Cal-Am, a water appropriator under
California law, has no groundwater rights to appropriate water from the overdrafted
Salinas Groundwater Basin. In an overdrafted, percolated groundwater basin,
California groundwater law clearly and definitely holds that the doctrine of correlative
overlying water rights applies (Katz v. Walkinshaw (1803) 141 Cal. 116), whereby no
surplus water is available for new groundwater appropriators.

The FEIR response claims that an analysis of water rights is not necessary
because "CalAm claims no rights to groundwater” and that “no Salinas Valley
groundwater will be exported from the Basin." The FEIR attempts to bypass a central
issue — the EIR's failure to analyze legal water rights — by claiming that the issue does
not exist. On the contrary, the issue of legal water rights exists and should be
analyzed.

Because the extracted water would be composed of both saltwater and
groundwater, Cal-Am (under the North Marina project) or Monterey County (under the
Regional Project) would be extracting groundwater from the overdrafted Salinas Valley
Groundwater Basin. Those actions would represent an illegal appropriation of water.
The EIR claims that water can be appropriated from under privately owned land in the
overdrafted basin, so long as it promises to return the same amount of pumped
groundwater to the basin. That claim is not enforceable, not subject to oversight and
does not change the fact that the extraction of the water would be an illegal
appropriation. In essence, the Cal Am North Marina desalination project and the
Regional Project would rely on illegal extraction and appropriation of groundwater from
the basin. The EIR does not analyze the significant impact of an illegal taking of ,
groundwater from overlying landowners. Instead, the FEIR accepts as unquestionably
true the flawed rationale that a purported return of a portion of the water somehow
allows the illegal extraction of groundwater from the overdrafted basin. This deficiency
in the EIR must be addressed, and the EIR should identify mitigations for the adverse
impacts and proposed illegal actions and takings.

The principle is established that the water supply in a source may be augmented
by artificial means. (See Pomona Land & Water Co. v. San Anfonio Water Co. (1908)
152 Cal. 618.) We do not question that general statement of law.

However, when getting to the specifics of the abilities and limitations in regard to
the augmented or developed water proposed for the Project, the EIR defaults on the
necessary discussion. Instead of addressing the entire doctrine of water rights
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applicable here, the FEIR (14.1-84, n. 4) defers entirely to the MCWD’s legal counsel
for the discussion of the essential factors. From page 14.1-94 to 14.1-96, MCWD's
legal argument is presented without critical analysis or further comment as the FEIR’s
discussion. There is no independent review of the legal argument.

California law on the ability of an agency to claim the right to salvage any or all of
any developed water in the circumstances here, and any limits on that claim, has not
yet been defined by the Courts. The citations in the FEIR overstate the situation, and
do not point to any California court case where the analysis presented in the FEIR has
been upheld by the Court. The two cases relied upon by the MCWD’s counsel (and
therefore the FEIR) are cited in footnote 10 of FEIR page 14.1-86: Pajaro Valley Water
Mgt. Agency v. Amrhein (2007) 150 Cal.App.4th 1384, 1370 and Lanai Company, Inc.
v. Land Use Commission (S. Ct. Ha. 2004) 97 P.2d 372, 376. The citations in both
cases are to portions of the introductory factual recitations in the cases, and not to
Court holdings or legal analysis, and thus are not fairly considered precedents or
statements of settied law. Other FEIR citations are to legal claims asserted in a staff
report by the head of the Monterey County Water Resources Agency, who is not an
attomey.

At the very least, the FEIR was required to evaluate the claims of MCWD and
MCWRA, test them analytically, and provide the decisionmakers and the public with the
analysis. Without the reasoned good faith analysis, the EIR fails as an informational
document. (See, e.g., Santa Clarita Organization for Planning the Environment v.
Counly of Los Angeles (2003) 106 Cal.App.4th 715, 722.) “it is not enough for the EIR
simply to contain information submitted by the public and experts.” In particular, water
“is too important to receive such cursory treatment.” (/d.) CEQA requires a detailed
analysis of water rights issues when such rights reasonably affect the project's supply.
Assumptions about supply are simply not enough. (/d., at p. 721; Save Our Peninsula
Committee v. County of Monterey (2001) 87 Cal.App.4th 99, 131-134, 143 [EIR
inadequate when it fails to discuss pertinent water rights claims and overdraft impacts];
see also, Cadiz Land Co. v. Rail Cycle (2000) 83 Cal.App.4th 74, 94-95 [groundwater
contamination issues).) The reasoning of the Court in Cadiz would also apply to the
proper analysis of the rights associated with the overdraft here. '

At the very least, the determinations of safe yield, surplus, the rights of the
MCWRA, and of “persons with land in the zones of benefit for the projects” must be
identified, discussed and analyzed. The analysis must be independent, and cannot
simply be “extracted” (FEIR, p. 14.1-94, n. 4) from the argument of the attorney for the
MCWD, a proponent of the Regional Project and potential owner of the desalination
plant component of that project. Whether the project may take salvaged or developed
water originating from onsite supplies depends on whether injury will result to existing
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lawful users or those who hold vested rights. The FEIR response to comments does
not fairly consider or investigate the actual on-the-ground issues.

Recirculation of the EIR js Required.

Under CEQA Guidelines section 15088.5, the EIR should be recirculated
because it contains significant new information. The Final EIR contains significant
newly identified impacts and new information that leads to new unanalyzed impacts.
Several examples of the unanalyzed impacts are identified throughout this letter.

The FEIR identifies new significant and unavoidable impacts that had not been
disclosed in the Draft EIR. These impacts include greenhouse gases and air quality
(PM10). The FEIR finds that PM10 construction emissions would exceed the local Air
District thresholds. Greenhouse gas emissions and construction PM10 impacts of the
Regional Project would be outside of the CPUC's jurisdiction. Both impacts would be
significant and unavoidable. However, the EIR treats the two impacis differently and
inconsistently. The EIR inappropriately pre-determines that the local agencies might
find that the Regional Project's PM10 mitigation measures would be infeasible because
of the “potential need to accelerate the construction schedule® for the project (e.g., p.
ES-19). The EIR attempts to place mitigations on the Regional Project which are
unenforceable, because the CPUC has no jurisdiction over the Regional Project. (E.g.,
FEIR p. 6.8-4, Mitigation Measure 6.8-11a.) The EIR approach is confusing and
inconsistent, and misleads the public and decisionmakers as to which mitigations it can
enforce and which it cannot enforce. This confusion continues in the EIR discussion of
the environmentally superior alternative, where the EIR makes unsupported
assumptions about mitigations and mitigation monitoring in order to affect its
determination of the superior alternative. (FEIR p. 7-67.) Further, the EIR's
announcement of new significant and unavoidable impacts is inconsistent with its
response to the League of Women Voters’ comments that there are no significant

project impacts.

As a separate reason for recirculation, the FEIR reduced the DEIR's conclusions
about the RUWAP project production from 1,700 to 1,000 AFY. That is significant new
information, because it significantly affects the determination of the Regional Project
water supply. In fact, the selected project now under way, the hybrid RUWAP, will
produce 3,000 AFY. The FEIR used an incomect 1,000-AFY figure to analyze
cumulative and growth-inducing impacts, and the EIR analysis is incorrect. As another
reason for recirculation, the EIR fails to include the planned cogeneration plant in the
project description, or to analyze its impacts.
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The EIR fails to adequately investigate and disclose the extent of the proposed
projects’ violation of the State Water Resources Control Board's Antidegradation Policy.
This policy, formally known as the Statement of Policy with Respect to Maintaining High
Quality Waters in California (SWRCB Resolution No. 68-16), restricts degradation of
surface and ground waters. The policy protects water bodies where existing quality is
higher than necessary for the protection of beneficial uses. Under the Antidegradation
Policy, any actions that can adversely affect water quality in all surface and ground
waters must (1) be consistent with maximum benefit to the people of the State, (2) not
unreasonably affect present and anticipated beneficial use of the water, and (3) not
result in water quality less than that prescribed in water quality plans and policies. Any
actions that can adversely affect surface waters are also subject to the Federal
Antidegradation Policy (40 Code of Federal Regulations [CFR] section 131.12)
developed under the Clean Water Act. The Central Regional Water Quality Control
Board's Basin Plan implements the antidegradation policy. The EIR also fails to
adequately investigate and disclose the proposed projects’ violation of the Basin Policy.

Potential Takings Clai

In comments to the DEIR, it was pointed out that it is reasonably possible that
the proposed project, if approved, would resuilt in the deterioration in, or elimination of,
valuable water rights of the Armstrong Ranch property owned by the Ag Land Trust.
Such action would result in a compensable taking of the Ag Land Trust's property. On
a related point, the stripping of the water rights from this productive agricultural land is a
physical change to the environment which must be addressed in the FEIR and, when
feasible, mitigated to a level of insignificance or considered as part of the alternatives
analysis of the FEIR. The FEIR fails to fairly consider and address these impacts. To
the best the public can discern from the MCWRA’s seawater intrusion depictions, the
Ag Land Trust property overlies a part of the 400-foot aquifer that is not seawater
intruded. (See attached figure.) The Regional Project could significantly affect the
water quality in the 180-foot and 400-foot aquifer. The Ag Land Trust would lose
valuable property rights if its ground water rights were affected.

The EIR fails to identify the potential eminent domain authority or actions that
could be used to implement the project, or even to present the fact that eminent domain
may be used or necessary for project implementation. For example, the FEIR (p. 5-50)
states merely that private landowners may be affected by sale or lease of their property
for project purposes. In fact, the public agency proponents of the project have eminent
domain authority, and may choose to exercise it to implement the project. An eminent
domain action is a “project” under CEQA (Pub. Resources Code, § 21065) and must be
reviewed at the earliest possible stage for potential impacts. Because such eminent
domain action is foreseeable, it should be disclosed and evaluated in the EIR.
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Problems with Access to Final EIR.

CEQA states that draft EIRs for proposals of unusual scope or complexity should
normally be less than 300 pages. (CEQa Guidelines, § 15141.) Here, the Draft EIR
was approximately 1,500 pages, and the Final EIR is over 3,100 pages and contains
significant new information. The Final EIR is not available in hard copy anywhere in the
Monterey County. The local agencies, including Monterey County and Marina Coast
Water District, have the FEIR available on disk only. For these reasons, it has been
extremely difficult for the public to access and review the over 3,100 pages, much of
which contained complex and interrelated new information, within the available time.

Efforts to Obtain and Provide Further Information.

Last week we contacted the project manager for the Coastal Water Project EIR®
and requested a return call, hoping to share these concerns with regard to the Coastal
Water Project EIR. We did not receive a return call. On December 30, 2009, our Office
made a records request to the CPUC, in accordance with the records request
guidelines on the CPUC website. Our clients sought access under the California Public
Records Act (Gov. Code, § 6250 et seq.) to the records for the Coastal Water Project
EIR. The CPUC was required to respond to our request within ten days. (Gov. Code,

§ 6253, subd. (c).) We did not receive a response, and were not provided with an
opportunity to inspect or copy documents.

Thank you for the opportunity to comment on the Coastal Water Project EIR.
Very truly yours,
LAW OFFICES OF MICHAEL W. STAMP

f P\

/| (1> |
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5

Michael W. Stamp
Molly Erickson

Attorneys for Ag Land Trust
cc: Andrew Barnsdale

3 Years ago, when the CPUC took over as lead agency, our Office was informed that
the CPUC had not previously managed the preparation of an EIR on a water supply
project, which is why the task was handled by an Energy staff member.
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References attached by email:

. Figures showing Ag Land Trust Properties in relation to proposed Regional
Project

. Presentation on the Regional Water Supply Project presented by Curtis Weeks,
Monterey County Water Resources Agency, and Jim Heitzman, Marina Coast
Water District, made at the City and Agency Managers’ meeting, December 9,
20089 (this and the other presentations in similar format are identified in the
electronic file properties as being prepared by RMC)

All other references to be delivered to the CPUC in hard copy on December 17, 2009.



Yellow— Ag Land Trust (Monterey County Agricultural and Historic Land
Conservancy) properties.

Pale Blue and Brown -- potential sea water wells and pipeline locations as
extracted from Coastal Water Project FEIR Revised Figure 5-3.

NOTE: EIR Revised Figure 5-3 provides only a generalized representation of the sea water well
areas with no references to properties included within their boundaries. Precise spatial data
was not provided by the applicant or available from the EIR preparer.

This document was professionally prepared by a GIS Professional, using spatially accurate
imagery, known physical features and property lines to provide a reliable representation of the
Conservancy properties as they relate to the proposed sea well areas. Lack of access to the
spa'tial data, if any, used in Revised Figure 5-3, has required some locational interpretation,
which was performed using professional best practices.



AG LAND TRUST

Monterey County Agricultural and Historic Land Conservancy
P.O. Box 1731, Salinas CA 93902

www.aglandconservancy.org

Phone: 831-422-5868 Fax: 831-758-0460

Aprit 25, 2009
TO: Monterey County Board of Supervisors
FROM: Monterey County Ag Land Trust

RE: Opposition to proposed MOU'’s for Monterey Regional Supply Planning and Coastal Water
Project

By this letter, the Board of Directors of the Ag Land Trust unanimously and vehemently objects to
the proposed MOUs and the Coastal Water Project that are recommended for your approval by
the staff of the MCWRA. These proposed MOUs and the project that they expressly advance are
wrongful, ilegal acts that propose to take and convert our water and water rights for the benefit of
a private company. We hereby incorporate by reference into this letter (as our own) each, every,
and all facts, objections, statements, references, legal citations, and assertions located within
each and every Attachment herewith attached to this correspondence. Before your Board takes
any action on these matters that will expose you to significant litigation from landowners
with senior overlying percolated groundwater rights, you need to ask the question and
receive a written answer from your staff, “If the Salinas Valley percolated groundwater
basin has been in overdraft for sixty years, whose percolated groundwater and overlying
percolated groundwater rights are you proposing that we take without compensation to
benefit Cal-Am?’

1. The proposed MOUs, and the projects which they include, violate and will result in an illegal,
wrongful, “ultra vires", and unlawful "taking” of our percolated overlying groundwater rights. Our
Trust owns (in fee) the large ranch (on which we grow artichokes and row crops) that lies
between the ocean and the proposed “well field” that the California-American Water Company (a
private, for profit appropriator) proposes to use to illegally divert percolated aroundwater from the
overdrafted Salinas groundwater basin. The so-called “environmentally superior alternative” in the
Coastal Water Project EIR is based upon the illegal taking of our water rights and pumping of our
percolated groundwater for the economic benefit of Cal-Am. The Salinas basin has been in
overdraft for over 60 years and California law holds that, in an overdrafted percolated
groundwater basin, there is no groundwater available for junior appropriators to take outside of
the basin. In an over-drafted, percolated groundwater basin, California groundwater law holds
that the Doctrine of Correlative Overlying Water Rights applies, (Katz v. Walkinshaw 141 Cal.
116). In an over-drafted basin, there is no surplus water available for new “groundwater
appropriators”, except those prior appropriators that have acquired or gained pre-existing, senior
appropriative groundwater water rights through prior use, prescriptive use, or court order. This is
the situation in the over-drafted Salinas percolated groundwater basin, there is no “new”
groundwater underlying the over-drafted Salinas aquifers. Moreover, no legal claim or
relationship asserting that water from a distant water project (over 6 miles from the proposed Cal-
Am well field to the rubber dam) may be credited for the over-drafted Salinas percolated




groundwater basin can be justified or sustained. California groundwater law refutes such "voo
doo hydrology” by holding that “Waters that have so far left the bed and other waters of a stream
as to have lost their character as part of the flow, and that no longer are part of any definite
underground stream, are percolating waters” (Vineland I.R. v. Azusa I.C. 126 Cal. 486). Not only
does Cal-Am have no right to take ground water from under our lands, but neither does the
MCWRA. MCWRA HAS NO PERCOLATED OVERLYING GROUNDWATER RIGHTS THAT IT
MAY USE TO GIVE TO CAL-AM FOR EXPORT OUT OF THE BASIN. Our first objection to this
illegal project and conduct was filed with the CPUC and MCWRA on November 6, 2006 (see
herein incorporated Attachment 1). Your staff has not responded and our concems have been
ignored.

2. The recommended MOUs before the Board of Supervisors is a project under CEQA and the
MCWRA staff recommendations to the Board violate the California Environmental Quality Act and
the California Supreme Court decision in the “Tara” case. The California Supreme Court’s
decision in Save Tara v. City of West Hollywood, Case No. S151402 ( October 30, 2008),
provides specific direction to public agencies entering into contingent agreements. In this
opinion, the Supreme Court held that the City of West Hollywood (“City”) had violated CEQA by
entering into a conditional agreement to sell land and provide financing to a developer before
undertaking and completing environmental (CEQA)review. This is exactly what the MCWRA staff
is asking the Board to do. They want you to approve their project without a certified EIR from the
CPUC. One of the proposed MOUs even references the fact that it is contingent on the
certification of the FEIR by the CPUC. Monterey County abdicated its role as the "lead” agency
under CEQA years ago when it agreed to allow the CPUC to prepare the EIR on the Coastal
Water Project. Monterey County is now a “responsible agency” and must wait while the CPUC
staff deals with the fact that its draft EIR is woefully inadequate because of its failure to address
that fact that none of the public agencies in Monterey County have the rights to pump
groundwater from an overdrafted basin for the economic benefit of Cal-Am(see Attachment 2).
Further, the Draft EIR acknowledges that the proposed MOUs and Coastal Water Project violate
MULTIPLE provisions of the Monterey County General Plan, and the North County Local Coastal
Plan, and contradicts the express purpose (ELIMINATION OF SEAWATER INTRUSION) of every
water development project for which land owners have been assessed and charged (and
continue to be charged) by Monterey County and the MCWRA for the past 50 years, including the
Salinas Valley Water Project.

3. Itis clear that the MOUs and the Coastal Water Project are being advanced by MCWRA staff
and Cal-Am jointly as if they are already one entity. In fact, the proposed MOUs advanced by
MCWRA staff advocate a governmental structure (JPA) that would be completely immune for the
voters’ constitutional rights of initiative, recall, and referendum. Moreover, this plan to deny the
Monterey County public’s right to public ownership of any new water project was also secretly
advanced this month in Assembly Bill AB 419 (Caballero) wherein Cal-Am lobbyists got the
Assemblywoman to try to change one hundred years of state law by “redefining a JPA with a
private, for-profit utility (Cal-Am) member” as a “public agency”. (See Attachment 3). These
actions by MCWRA staff and Cal-Am to circumvent and “short-circuit” the mandatory CEQA
process for the MOUs and the Coastal Water Project are further reflected in Attachment 4
wherein counsel for MCWRA requested an extension of time from the SWRCB (on permits issued
to address water shortages in the Salinas Valley) to develop “altemnative plans”. Although the
letter says that “there will be no export of groundwater outside of the Salinas basin”, that is
exactly what the MOUs and the Coastal Water Project proposes... to pump and export thousands
of acre feet of groundwater out of the Salinas basin for the benefit of Cal-Am.

4. Our wells and pumps on our ranch adjacent to the location of the proposed well field are
maintained and fully operational. We rely on our groundwater and our overlying groundwater
rights to operate and provide back-up supplies for our extensive agricultural activities. MCWRA
nor the CPUC has never contacted our Board of Directors that includes farmers (including past



presidents of the Grower-Shippers Assn.), bankers, attorneys, and agricultural professionals to
get our input on this proposed taking of our water rights. As a result of this lack of concern for our
property rights, we must assume that the County has now assumed an adversary position toward
our Land Trust and our groundwater rights. In 2001-2002, MCWRA staff recommended that you
include the Gonzales area in the assessment district for the SVWP. The Gonzales farmers
objected, your MCWRA staff ignored them, you got sued and the taxpayers ended up paying the
bill. From 1999 — 2005, the owner of Water World objected to the conduct of MCWRA staff and
was ignored by your staff. Thirty (30) million dollars later, you lost the lawsuit and the taxpayers
paid the bill. When will the taxpayers stop having to pay for poorly conceived ideas from MCWRA
and Cal-Am?

5. The draft CPUC EIR marginalizes the grave and significant environmental impacts on
groundwater and groundwater rights, violations of the General Plan and Local Coastal Plan
policies, and the illegal violations and takings of privately owned, usufructory water rights upon
which the Coastal water Project depends. These and the illegal appropriations of thousands
of acre feet of groundwater from under privately owned land in an overdrafted basin ARE
NOT A LESS THAN SIGNIFICANT IMPACTS! This is the project that the staff of the MCWRA
staff wants the Board to approve without a certified EIR. (see Attachment 5). Further, the
Marina Coast Water Agency has used up all of its full allocation of groundwater from the Salinas
Valley groundwater basin, and as an appropriator is not entitled to any more water from the
overdrafted basin, contrary to the information presented to the Growers-Shippers Association by
Mr. Curtis Weeks of MCWRA (see Attachment 6)..

The Ag Land Trust understands that there is a water shortage on the Monterey Peninsula. It has
gone on for decades. That shortage does not justify the illegal taking of our water rights for the
economic benefit of Cal-Am. We ask that the Board not approve the MOUs or the Coastal Water
Project for the reasons stated herein.

Respectfully,

52 MM‘V Se—

The Board of Directors of the Monterey County Ag Land Trust

CC: CPUC, MCWD, California Coastal Commission, and California-American Water Co.



To: California Public Utilities Commission
C/O CPUC Public Advisor

505 Van Ness Avenue, Room 2103,

San Francisco, CA 94102

Fax: 415.703.1758

Email: public.advisor@cpuc.ca.gov.

April 15, 2009
Comments on Coastal Water Project Draft EIR
Dear Commissioners:

On behalf of the Monterey County Ag Land Trust, we hereby submit this comment letter and
criticisms of the draft EIR that your staff has prepared for the Coastal Water Project located in
Monterey County. Herewith attached is our letter to your commission dated November 6",
2006. We hereby reiterate all of our comments and assertions found in that letter as comments
on the Draft Environmental Impact Report.

The Draft EIR is fatally flawed because of your staff’s intentional failure to address the
significant environmental and legal issues raised in our November 6™ 2006 letter. The project as
proposed violates and will results in a taking of our Trust’s groundwater rights. Further,
although we have requested that these issues be addressed, it appears that they have been
ignored and it further appears that the CPUC is now advancing a project (preferred altemative)
that constitutes an illegal taking of groundwater rights as well as violations of existing
Monterey County General Plan policies, existing certified Local Coastal Plan policies and
Monterey County Environmental Health code.

The EIR must be amended to fully address these issues that have been intentionally excluded
from the draft. Further, the EIR must state that the preferred alternative as proposed violates
numerous Monterey County ordinances, and California State Groundwater law. Failure to
include these comments in the EIR will result in a successful challenge to the document.

Respectiully,
| \/
<",
Virginia Jamgson
Ag Land Trust
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"“MONTEREY COUNTY AGRICULTURAL AND HISTORICAL
LAND CONSERVANCY

P.O. Box 1731, Salinas CA 93902

November 6, 2006

Jensen Uchida

¢/o California Public Utilities Commission
Energy and Water Division

505 Van Ness Avenue, Room 4A

San Francisco, Ca. 94102

FAX 415-703-2200

IMU(@cpuc.ca.gov

SUBJECT: Californis-American Waler Company’s Coastal Waier Project EIR
Dear Mr. Uchida:

I am writing to you on behalf of the Monterey County Agricultural and Historic Lands
Conservancy (MCAHLC), a farmland preservation trust located in Monterey County,
California, Our Conservancy, which was formed in 1984 with the assistance of funds
from the California Department of Conservation, owns over 15,000 acres of prime
farmlands and agricultural conservation easements, including our overlying groundwater
rights, in the Salinas Valley. We have large holdings in the Moss
Landing/Castroville/Marina areas. Many of these acres of land and easements, and their
attendant overlying groundwater rights, have been acquired with grant funds from the
State of California as part of the state’s long-term program to permanently preserve our
state’s productive agricultural lands.

We understand that the California-American Water Company is proposing to build a
desalination plant somewhere (the location is unclear) in the vicinity of Moss Landing or
Marina as a proposed remedy for their illegal over-drafting of the Carmel River, On
behalf of our Conservancy and the farmers and agricultural interests that we represent, 1
wish to express our grave concerns and objections regarding the proposal by the
California-American Water Company to install and pump beach wells for the purposes of
exporting groundwater from our Salinas Valley groundwater aquifers to the Monterey
Peninsula, which is outside our over-drafted groundwater basin. This proposal will
adversely affect and damage our groundwater rights and supplies, and worsen seawater
intrusion beneath our protected farmlands. We object to any action by the California
Public Utilities Commission (CPUC) to allow, authorize, or approve the use of suc!\
beach wells to take groundwater from beneath our lands and out of our basin, as this

1
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would be an “ultra-vires” act by the CPUC because the CPUC is not authorized by any
law or statute to grant water rights, and because this would constitute the wrongful
approval and authorization of the illegal taking of our groundwater and overlying
groundwater rights. Further, we are distressed that, since this project directly and
adversely affects our property rights, the CPUC failed to mail actual notice to us, and all
other superior water rights holders in the Salinas Valley that will be affected, as is
required by the California Environmental Quality Act (CEQA). The CPUC must provide
such actual mailed notice of the project and the preparation of the EIR to all affected
water rights holders because California-American has no water rights in our basin.

Any EIR that is prepared by the CPUC on the proposed Cal-Am praject must included a
full analysis of the legal rights to Salinas Valley groundwater that Cal-Am claims. The
Salinas Valley percolated groundwater basin has been in overdraft for over five decades
according to the U.S. Army Corps of Engineers and the California Department of Water
Resources. Cal-Am, by definition in California law, is an appropriator of water, No water
is available to new appropriators from overdrafted groundwater basins. The law on this
issue in California was established over 100 years ago in the case of Katz v. Walkinshaw
(141 Calif. 116), it was repeated in Pasadena v. Alhambra (33 Calif.2nd 908), and
reaffirmed in the Barstow v. Mojave Water Apency case in 2000, Cal-Am has no
groundwater rights in our basin and the CPUC has no authority to grant approval of a
project that relies on water that belongs to the overlying landowners of the
Marina/Castroville/Moss Landing areas.

Further, the EIR must fully and completely evaluate in detail each of the following issues,
or it will be flawed and subject to successful challenge:

1. Complete and detailed hydrology and hydrogeologic analyses of the impacts of
“beach well” pumping on groundwater wells on adjacent farmlands and
properties. This must include the installation of monitoring wells on the
potentially affected lands to evaluate well “drawdown”, loss of groundwater
storage capacity, loss of groundwater quality, loss of farmland and coastal
agricultural resources that are protected by the California Coastal Act, and the
potential for increased and potentially irreversible seawater intrusion.

2, A full analysis of potential land subsidence on adjacent properties due to
increased (365 days per year) pumping of groundwater for Cal-Am’s
desalination plant.

3, Afull, detailed, and complete environmental analysis of all other proposed
desalination projects in Moss Landing.

On behalf of MCAHLC, I request that the CPUC include and fully address in detail all of
the issues and adverse impacts raised in this letter in the proposed Cal-Am EIR.
Moreover, I request that before the EIR process is initiated that the CPUC mail actual
notice to all of the potentially overlying groundwater rights holders and property owners
in the areas that will be affected by Cal-Am’s proposed pumping and the cones of
depression that will be permanently created by Cal-Am’s wells. The CPUC has an
absolute obligation to property owners and the public to fully evaluate every
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reasonable alternative to identify the environmentally superior alternative that does
not result in an illegal taking of third party groundwater rights. We ask that the
CPUC satisfy its obligation.

Respectfully,

ians Eaeds

Brian Rianda, Managing Director



MONTEREY COUNTY

WATER RESOURCES AGENCY

PO BOX 930
SALINAS . CA 93802
(831)755-4860

FAX (831) 424-7935

STREET ADDRESS
DAVID E. CHARDAVOYNE 893 BLANCO CIRCLE
GENERAL MANAGER SALINAS, CA 93901-4455

May 13, 2015

Mr. Sherwood Darington
Managing Director

Ag Land Trust

1263 Padre Drive
Salinas, CA 93901

Re: Your Public Records Act Request dated May 4, 2015
Dear Mr. Darington,

This letter is in response to your Public Records Act Request wherein you requested a copy
of the “agreement or contract to receive CSIP water” to the property described in the Grant
Deed you provided with the APN numbers 203-011-10, 203-011-11, 203-011-13 and 203-
011-14.

As there were no specific agreements or contracts with landowners to receive CSIP water the
Agency has no records responsive to this request.

However, 1 am providing you with copies of the Ordinances numbered 3535, 3626 and 3789
and Resolution No. 172 and Resolution No. 05-192, all of which provide the Agency with the
authority to levy assessments on properties within Zone 2B. In addition, you will find a copy
of the Agency Act which defines the powers of the Agency.

Please be advised that every effort has been made to provide you with all of the records
which might fall within the scope of your inquiry, I believe our attempts 10 identify
responsive records have been quite thorough, however, if you have knowledge ofa
specific document which has not been provided in response to your inquiry, please notify
me and I will be happy to provide a copy of the document to you, if in our possession,
unless it would be exempted from disclosure pursuant to Government Code Section

6254.
Sincerely, .
v //L,L«_L |
L - 7) s

/C Vi A \
‘Alice Henault

Public Records Coordinator

Monterey County Water Resources Agency manages, protects. and enhances the quantity and quality of water and

nravides snecified flood control services for present and future generations of Monterey County



S

Je

E’i“ N

ORIGINAL
File with DWR -

c —

THE RESOURCES AGENCY
EPARTMENT OF WATER RESOURCES

JATER WELL DRILLERS REPORT

ETATE OF C

Do Not Fill In

N? 121665

State Well No.—
Other Well No

ALIFORMNIA

(1) OWNER: Armstroag *
Name UID M. L. Dubacii, 1:

(11) WELL LOG:
870

g Total depth fi. Diepih of completed well {1.
Address FU Box P, Davis, Lo. J5010 Formation: Desvide by colury cbaracter, tize of marerisl, and stractuee
0 .. 7?5 fine sand i
(2) LOCATION OF WELL: 75 to 100" coarse gravel
couny Monterey Ownee's o nber. if any ~ 100 125 gravel-streaks clay
Towni. Aange. and s BB TWEON Marina a Castroville LZo I50 cla, rock
Dintance from cities, rdatlY, L chV {5 on Hwy 1. 150 175 caarse gravq}_
2 is Road 175 200 £4HB2 gak=ghay=
(3) TYPE OF WORK (check): i 200 225 fina sand _stroalk clay.
New Well (% Deepening [ Reconditiome., J Destroying [ __2:?5 s 250 fiﬂs’.ﬂi!‘z@_ﬁ_ts!‘@_{k_fl_ﬂ.)’_
If destruction, describe materisl and procedure in lion 11, 25{] 2?5__&1‘;}{(‘-'1 .....
(4) PROPOSED USE (check): (s) EQUIPMENT: 275 300 tina sand = streak aolay
Domestic [ Industrial (] Municipal Rotary 3 300 325 white sand
Irrigation B8 Test Well [ Other [} |+ Cable W 325 150 sandmclay streaks
«| Other O] 35& 375 sand i
(6) CASING INSTALLED: ) 3?25 400 fine sand
BTEEL: OTHER: 1f gravel packed 40Q 425 sand  gravel
| BINGLE [] DOUBLE[] — 425 450 sand gravel
4 1450 475 sand streaks clay
L. s o lelamgee e = 475 900 coarse gravel=clay
it S () it, Diam. |- Wall Bore ft. f1. 509 525 sand clay
0 _ 303 (16" 0% 126 0 870 525 550 sand clay
303 306 |14"x12" rdducer 550 575 sandy clay . .
306 870 | 12 1/“’ 975 600 fina sand clay
sire wl shoe wr well ring: Sure ul wravel: 1/’4 pada 600 625 sand
benrive nWOLAEd 625 650 Red clay gravel
(7) PERFORATIONS OR SCREEN: 650 675 yellow clay
Type ol perfuritiun ur name uf!‘:fﬂn 6?5 700 3’9110“ 0133’
o o 700 725 flne gravel
Frum To p:r. per Size 742 (VU coarse graval
fe. fr. row fr. in. x in. 750 m75 coarse gravel
G 66 83k 8 %3 T/8" std Touvre 775 800 fine pravel
800 825 coarse gravel
825 B7 coarse gravel
850 875 yellow clay
L 875 890 yellow clay
_(8) CONSTRUCTION: 890 913 yvellow clay
War 3 gurface sanitary seal provided? Yer BT Ne [ To »Eit der: 00 fr. ’
Werg any strata sealed smainit pollution? Yoo 8 No [J 1§ yes. nore depth of sirata
From 0 f1. :0300 f1.
From f1. 1o f1. Work stared 7"'2"?4 19

u.-_ﬂ“

Methed ot ..ui'ml nnnc:aia

(9) WATER LEVELS:

Depth at_which water was first found, if known

Suanding level befure parforating, if knnwn

, Completed ?-6‘?1"' 1Y

WELL DRILLER'S STATEMENT:
This well was drilled under my jurisdiction and this report is Irue fo the be:
of my knmledge and belief.
Salinas Pump Co.,
NAME i

stnding level after perforating and developing

(10) WELL TESTS: to be tested

Wi pump test made) Yls.D Ne Dx

1f yer, by whom?

Terson, firm, of corparation) - (Typed or printed)

1128 Madison Lane, Salinas, Cas93901

Address
3/‘\

Yuld: gil./min. with

ft. deawduwn aftes

P 2 7 :
soveod A Loz gnz LA21L 7Y

Temperature of water

Was 2 chemical analysin made? Yer [

NFEY

Z (el Draller)

-~



(A-*'tﬂ;’i-sf"ﬂ” l’de«l ( . " A .
ﬂf\ a . / Zr 2 . / 8' )?;?00 ’ Do Not }'mkj ’

STATE O CALIFORNIA

ORIGINAL THE RESOURCES AGENCY - v
Flle with DWR DEPARTMENT OF WATER RESOURCES 5// Ng 125555
. . N
(7, e WATER WELL DRILLERS REPORT sune o . 145/ 260 = 16L |
' ’ Other Well Nooe .
(1) OWNER: (11) WELL LOG:
Name Hugo Totini Tousl depth 600 f1. Depih of compicied well £00
Add‘rm - Formation: Drictibe by color, rharactrr, wize of meterel and stracture
Castroville, CA Material i Fram To
(2) LOCATION OF WELL: Top snil 0 2
County Monte rey Owner's number, if any 1 a v 2 12
Township, Rangr. and Section Mnn‘:l' erey cand 1.9 16
Disusce from ciu. road, milrond: i Corner of Highway 1 [Coarse sand 16 4]
_and lapis Rpad Gravish clay(sticky) 41 4p
(3) TYPE OF WORK (check): Mnn;"prv :an:‘i‘& nr'a:r;:'i
New Well Y]  Deepening [J  Reconditicning [J Destroying [ _u:’ /4" rn ; k LA i
If destruction, describe material and procedure in ltem 11. Fine &g ::g nd ) 17 81
(4) PROPOSED USE (check): (s) EQUIPMENT: [Gravel & gray clay(sticky) 81 87
Domestic [] Industrial [J Municipal [J Rotary X |Monterey sand - Y RQ
Irrigation {3 Test Well [] Other [J | Cable 0 |Cemented sand 29 Q1
Other J _!Sandy clay a1 a7
(6) CASING INSTALLED: Monterey sand&gravel a7 147
sTEEL OTHER: -~ I gravel packed Brn__cemented sand 142 222 .
SINGLE ] DOUBLE[] — | Brn_sandy clay w/igravel
Gage Diameter mixed 222 232
From Mo or of From To Brwn cticky clay 232 238
fr. 1. Diam. ¥all Bore fi. ft. Grav rlav ¥ ¥ 7138 241
AT A WCTT T 26 0| 600 |Cemented sand 243 250
X bt ST Brown sandy clay w/-gravel
mixead 250 251 -
Size of shor ur well ring: Size of zravel ped S and & agrave 1‘ 2_5.1.._—2@-4——
Desctibe wint weld Gray candyclay 254 261
(7) PERFORATIONS OR SCREEN: | Bt ue candu c1gy 261 276
Type of perioratiun ur game of sereen Rrawn qangj}f r'!‘;lay 276 281
Peri. Sogis Yellow sticky clay 2817 206
From To per per Size | Sand & grawﬂ 296 316
fr. fr. ow fr. in. % in. Yellow r]ay 216 321
330 1598 1 1/8 Gray clay (sticky, slow) 321 330
Sand & gravel 330 330
Gravel, hard gray clay mixed 339 342
Sand & grnye'l N2 436
Cemented sand 436 AZ4
(8) CONSTRUCTION: Gray sandy clay w/gravel
W s surioce sanitary seal provided?! Yo I Noe O To what depth 20N A miy =) d 4 14 a4 25
Were sy stratd seabed apainst pellvtion?’ YY)  Ne O I yernotedepthof s | Rpown sticky clay A86 AQ3
troo fi. 1o fr. Yellow clay 493 505
rom ft. 1o fr. Work saried ] (=18 17 76 .Complewd 1022 * 76
Method of sling WELL DRILLER’S STATEMENT: '
This well was drilled under my jurisdiction and this report is true fu the besi
of my knowledge and belief. . o~
NAME ?E’\;—?‘)QWQHJC@ . k\_‘r\f
(Persan, Frm, or corporation) (Trped or pramted)
| Addres '—R C\’ I,R X C;—’ F‘:‘_“E" :
= o (W
Tsomn] (4 N> _ S0nnee
. ~ (W ell Drillrr)
License No. D:lrd,_.iQ ‘3_2. "y I?Z

ATION OF WELL ON REVERSE SIDE L. TR
SRR LR :



WELL LOCATION SKETCH

x X<
NORTH BOUNDARY OF SECTION
- : ;
7" [ :
LN ! |
| |
NW;'/‘ NE:% u
"""" e e Mt
| I <
| I .
|
! I Township N/S
|
l I Range E/W
| I
I : Section No.
| !
!
SW:'_A SE:t/‘ -uj From To
| T - ! 'fSandy clay & gravel
! ' = mixed 505 511
l ; Cemented sand 511 513
| | Hard, gray sticky clay 513 519
[ ! Coarse sand & gravel gl? gg;
r L Gray clay
A Locas y;m;l'.s onized Y MILE Gravel & coarse sand 555 587
N ation of well 1n sectionized areas.
Sketch roads, railroads, streams, or other features as necessary. Cemented sand 587 600
NORTH
WEST EAST '
: Tl
- SOUTH.

L. --B. Location of well in areas not sectionized.
Sketch roads, railroads, streams, or other features as necessaty. o
Indicate distances. ) . o . T Tl

.
N . Noa .
: ' ’ G S

B S
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